United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 33 ) 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 21,135 


ro 


THOMAS J. DONOHUE , 
APPELLANT, 
v. 
THE UNITED STATES OF AMERICA, 


APPELLEE. 


Appeal From The United States District Court 
' For The District of Columbia 


United States Court of Appeals 
for ‘the District of Columbia Circuit aoe 
“WALTER E. GILLCRIST 


FiiED FEB 8 1968 ' 1317 F Street, N.W. 
; ‘ Washington, D.C., 20004 


Worthen. Ofeae ; ' Attorney for Appellant 


CLERK 


QUESTIONS PRESENTED 
1. Does 'Due Process" or the proper administration 
of criminal justice in federal courts require a trial court to 
strike the testimony of a Government witness who has been 
granted immunity, when the Government refuses to grant immunity 


to a defense witness, in a limited form, where his testimony is 


essential, and the only testimony available, to rebut allegations 


made by the said Government witness. 

2. Did the Trial Court err in refusing to permit any 
inquiry on cross-examination of a key Government witness into 
the issue of whether the said witness had previously suborned 
perjury, where the said witness admitted having committed the 
crimes charged in two cases and the record of said cases showed 
that an alibi defense was relied upon by the defendant (Government 
witness) and where the two cases as aforesaid were alleged 
incidents of defendants herein having aided and abetted the 
Government witness in the conspiracy. 

3. Did'the Trial Court err in failing to grant certain 
mis-trial motions of appellant under the peculiar circumstances 
of this case. Did appellant receive a fair trial. 

4. Did the Government introduce sufficient evidence, 
and was the evidence as a whole sufficient to permit the jury 
to consider whether the appellant had knowledge of the existence 


of the conspiracy, and whether in fact he joined the same. 


| 
5. Was appellant entitled to a missing witness instruction 


| 
where the witness was peculiarly within the Government's power to 
produce and his testimony would elucidate the transaction involved. 
6. Did the Trial Court err in permitting the Government 


to make use of recorded conversations between appellant and a 


Government informer who did not testify, where the conversations 
were recorded by means of a radio transmitter concealed on the 
person of the Government informer, and where appellant intended 
| 
and believed the conversations to be private and not public. 
A. Did the electronic eavesdropping on the aforesaid 
conversations by the Government which were intended to be private, 


not consented to by appellant, occurring within a constitutionally 


| 
protected area, obtained without a search warrant, violatd appellant's 


rights under the Fourth Amendment to the Constitution of the 


United States. | 
B. Where the investigation had focused on “ea. and 
where appellant had become a de facto defendant; where the Government 
had advised him to obtain the services of a friend or attorney; 
where the Government had advised him to confess or he would be 
indicted; where the Government knew that appellant had an attorney, 
did the secret interrogation of appellant by a es 
thereafter, violate appellant's rights under the Sixth Amendment to 
the Constitution of the United States. | 
C. Where the Government electronically eavesdropped on 


the aforesaid conversations in the State of Maryland, all! parties 


being residents of the State of Maryland; where Maryland law 
prohibits such activity; where Maryland law permits such 
activity only by following a proceedure for obtaining a search 
warrant; where the Government failed to follow such procedure or 
obtain a state or federal search warrant, where the violation of 
said Maryland statute constitutes a crime, did the Trial Court 
err in permitting the Government to utilize such evidence, even 
though obtain illegally by the Government. 


D. Was appellant deprived of a fair trial, where the 


Government stipulated at pre-trial that they would not use certain 


recorded conversations except upon reasonable notice; where as 

a result of such stipulation the Government was not required to 
produce said conversations or reveal the name of their, informant; 
and where the Government, without any notice elected to use said 
electronically eavesdropped recorded conversations only after 
Donohue had completed his direct examination. 

E. Were these eavesdropped recorded conversations 
inadmissible because the Government informer did not legally 
consent to being 'bugged', where: he was incarcerated under one 
and later two indictments; awaiting trial of said indictments; 
represented by retained counsel; the Government being overwhelmingly 
aware of the fact ‘that he was represented by counsel and who 


counsel was; where he was first approached by the Government; 


| 
where the Government at no time communicated with the informer's 
counsel, advised counsel of the fact; or revealed said facts 


to the informer's counsel, even though informer subsequently 


pled guilty to a felony and was sentenced to incarceration. 


7. Did the Trial Court err in refusing to compel 


the Government to reveal the name of the informer where he 
| 


| 
was the only other party to the aforesaid conversations. 
| 


8. Did the Government negligently fail to turn 


over to the defense, prior to trial, evidence tending to establish 
| 


the innocence of appellant. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On April26 , 1966 a Grand Jury in the District 
of Columbia returned a multi-count indictment against five 


defendants, wherein appellant, Thomas J. Donohue, was charged 


in the first count with having conspired and agreed with 
the other defendants, and with Robert Earl Barnes, jan 
unindicted co-conspirator, to violate 22 D.C. Code §704 


(1961 ed.) by receiving bribes to influence his actions as 


1 
an officer of the Metropolitan Police Department.— | In 


| 
the eighth count of the indictment, appellant was charged 

2 
with the substantive offense of bribery (iA 1). 2/ 


3 
Trial of the cause sy) commenced January 5), 1967 
) ! 
| 
and terminated on March 11, 1967 when the jury acquitted 
| 


appellant with respect to count eight but convicted! him 


4/ 


of conspiracy (See Record). — On May 5, 1967 the Court 


imposed setence of sixteen to forty eight months in¢arceration. 
On the same date, appellant noted an appeal (See Record). 
This Court has jurisdiction by virtue of the Act of 


1948, 62 Stat. 929 as amended; 28 U.S.C. §1291. 


eT 
1. In violation of 18 U.S.C. §371. 


In violation of 22 D.C. Code §704 (1961 ed.) 


Criminal No. 486-66. 
| 
The Joint Appendix which has not been printed ag of the 

date of the filing of this brief contains only the pertinent 
pleadings. By order of this Court the printing jof the 
transcript of proceedings has been dispensed and references 
to the same will be denoted as (Tr. ) with pagination in 
conformity with the said transcript of proceedings. 
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STATEMENT OF THE CASE 


Lanquishing in the District of Columbia Jail 


during the summer of 1965, faced with the trial of many 


5/ 
indictments and the prospect of more, Robert Earl Barnes, 


professional housebreaker, decided to improve his lot in 
life. 

As a start, he conferred with David C. Acheson, 
United States Attorney, and received blanket immunity as 
to all criminal activity he revealed (Tr. Vol. 4, pgs- 623, 
627-628, Vol. 6, pg- 863a, Vol. 15, pgs- 2237-2242). s/ 

Thereafter, in November, 1965 he testified 
before the Grand Jury (Tr- Vol. 5, pgs- 789-@)- On November 
15, 1965 he was able to make bond (Tr. Vol. 15, pgs- 2257-58) 
but was immediately placed under a material witness bond 
and held in protective custody (fr. Vol. 15, pgs- 2257-58). 
Occupying finer accomodations, of which more will be said 
later, he was released on personal recognizance on December 
23, 1965 (Tr. Vol. 15, pg- 2277). 

With his newly won freedom for the Christmas holidays, 
Robert Earl Barnes left town, flew to Atlanta, Georgia, New 


a 


5. United States District Court for the District of Columbia, 
Criminal Nos. 532-64; 654-64; 869-64; and 1133-64. In his 
letters to Raymond W. Epperson, he indicated that he was in 
much more difficulty (See the Sonngeborn Matter hereinafter 
discussed at length). 


"TI remember telling him quite clearly that the Government 


York and Cleveland Ohio, before returning to Washington, D.C. 
(Tr.Vol. 6, pgs. 854 ). While out of town he pursued his usual 
trade, and even upon returning had the audacity to pallece as 
his next business prospect, a United States District guage 
(Ir. Id. pgs-854-862a ). | 
Continuing to occupy penthouse quarters both as a 
material witness and a prisoner (Vol. 15, Pgs. 2286-88, 2289- 
90, 2296, 2300-2304, 2304-2306, 2319 ‘a stipulation by the 
Government as to the testimony of four additional Deputy 


United States Marshals') the lot in life of Robert Earl Barnes 


continued until November of 1966 when, after pleading guilty 


| 
to the four indictments hereinbefore referred to, he was 
| 


sentenced to a term of Five to Fifteen years on each plea, 


the terms to run concurrently. 


Mr. Barnes direct testimony at trial revealed that 


6. (cont.) would not use, in any case against him, any of the 
information which he provided voluntarily." (Tr. Vol. 15, pg. 
2241). As a practical matter, Mr. Barnes received no further 
indictments, even with respect to the.crimes that he committed 
while on personal recognizance in December, 1965 and January, 
1966. Apparently, the Federal Bureau of Investigation did not 
share the views of the District.of Columbia United States 
Attorney's Office, and Mr. Barnes was arrested on the McLean 
diamond case. The United States Commissioner held him for 
Grand Jury action, but there the case died. The Assistant 
United States Attorney in charge of the Grand Jury Section was 
the same individual who was trial counsel in the instant case 
(Tr.Vol. 5, pg. 787)- 3 


Subsequently Mr. Barnes became chagrined at Chief Judge Curran's 

requirement that the sentence run consecutively with a fifteen 

year term imposed by a Court in Maryland: As a reshi~ he Soueeh 
| 


| 
1 
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in January of 1964 he met appellants, Wallace and Bowie in a 


resturant and agreed to furnish them money and goods in returm 


/ 


8 
for information and protection (Tr. Vol. 2, pgs- 155-158, 168-169)~ 


His prior recollection as to the commencement of the conspiracy 
as set forth in an affidavit and on two appearances before the 
Grand Jury was different (Vol. 4, pgs- 560-564). G@rnerally 
speaking, Mr. Barnes' testimony was devoted to allegations 
of crimes which he had committed and the assistance that officers 
of the Metropolitan Police Force had given him on those occasions. 
Rather than demonstrating any specific conspiracy, the evidence 
taken as a whole (with the exception of the aforementioned 
agreement with appellants, Wallace and Bowie- if it ever occurred) 
inferred either a number of conspiracies or a number of individual 
substantive crimes of bribery. 

Robert! Earl Barnes testified that during the Spring 
of 1964 he committed approximately 175 housebreakings (Tr- Vol. 2, 
pg. 168, 477). Thereafter innumerable offenses by Mr. Barnes 
and alleged police curruption in connection therewith were 
brought to light during this trial, including the McLean Diamond 
Case, the French Poodle Case and the Carpet Case. In none of 


SoS 


7. (cont.) leave of the District Court to withdraw his plea of 
guilty theretofore entered. The motion was denied, and the 
issue is now'on appeal in this Court, No. 21,581-4. 


No attempt will be made to cover the allegations made against the 
other defendants in the cause, of their defenses thereto. It is 
sufficient to state that probably only one (1) per cent of the 


foerfect.t GasteG Sune. GRATE ot ee wap peee Pd edbr hy PAM AIAIAALIAT + 


| 
| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


these was appellant, Thomas J. Donohue involved. There are however, 
two alleged crimes, and one incident, in which the appellant Donohue 
is alleged to have manifested a knowledge of the conspiracy, and 


an intentional joining in the same. It is to these incidents that 
| 


we direct our attention. Additionally, there are several matters 


| 
deserving the attention of this Court which occurred during the 


trial of this cause which will be seperately covered under appropriate 


sub-headings. 


Ee 


THE DONOHUE EVIDENCE 


| 
The Donohue evidence concerned itself with only three 
incidents during the entire trial. We will set forth each of these 


incidents as related by both the Government and the defense, and 
finally we will consider the cross-examination of the appellant, 
which plays a crucial role in this cause. 

(A) 

The DeVakos Affair 
1. 
Ths: Government Evidence 
John DeVakos resided in the 800 block of F Street, N.E., 


; | 
less than a block from the No. 9 Precinct Station. On July 28, 


1964, Mr. Barnes admitted that he "attempted" to break into this 


residence (Tr. Vol. 2, pg$. 242-247). Mr. Barnes went up to the 
house, opened the door but had a funny feeling and walked off 


the porch and down the street (Tr. Vol. 2, pg- 243). Just as he 


Ps 9 . . 
turned the corner, a Canine man of man stopped and searched him, 


finding a screwdriver (Tr. Vol. 2, pg- 243). Mr. Barnes related 
that he was taken to No. 9 Precinct Station where he was turned 
over to appellant Donohue. According to Barnes, the money found 
on him was counted and he was asked whether it came out of the 
DeVakos house. He said no. Then, according to Mr. Barnes, Donohue 
took him into another room, just off the room they had been in, 
and said he could straighten things out for $500.00 (Tr. Vol. 2, 
pg- 244). Then he called appellant Wallace, in Mr. Barnes presence 
(Vol. 2, pg. 244). 

According to the testimony of Mr. Barnes, Donohue, " 
told Larry (és, Wallace) I got busted trying to get into John's 
house. I don't remeber what else he said, but when he hung up 
he told me not to worry about it." (Tr. Vol. 2, pg- 244). 

Bares further stated that Donohue told him that evening, 
that"a woman across the street seen me loid the door and she called 
the police." (Tr. Vol. 2, pg- 345) He (Donohue) said that he 


would take care of her, that he would shake her up." But he didn't 


say how he would do it (Tr. Vol. 2, pg- 245). 


ERD 


9. A Police Officer, Jack Parr of the K-9 Corps. 


10. This Court is well aware that it is common police technique to 
inform a prospective defendant that a witness has seen him 
commit the crime, where such has in fact occurred. 


The next morning Barnes stated, he was brought! to Court, 
Donohue was there, aabeocns happened (Tr. Vol. 2, pg-| 245). 
When querried by the Government, Barnes testified that subsequently 
the case was nolle prossed, in March, 1965 (Tr. Vol. 2, pase 245-246). 
Mr. Barnes testified that Donohue told him that he knew Devakos and 
he would get tired of coming to Court. This conversation occurred 
in January, 1965 at the Court of General Sessions (Tr. Vol. 2, pg- 
246-247). According to Mr. Barnes, Donohue was paid $500.00 by him 
on the same day the case was dropped, at No. 9 Secwinet Seen, 
in the afternoon (Tr. Vol. 2, pg- 247). The next trial day, 
Mr. Barnes further revealed that on the evening before the 
scheduled trial of the DeVakos case (March 12, 1965) Donohue 
telephoned him and advised that he didn't have to go to Court the 
next day because the case would be dropped (Tr. Vol. 3, pgs. 334- 
335). Mr. Barnes testified that on March 12, 1965 he aia not 
appear in Court (Tr. Vol. 3, pg- 335). | 

On cross-examination, Mr. Barnes admitted that he was 
incarcerated from January 18, 1965 through February 23, 
(Tr. Vol. 5, pgs- 743-744). He couldn't recall whether, 


any other court appearances during the month of January, 


ee 


11. Mr. Barnes was incarcerated on January 18, 1965 as| the result 
of a jury verdict of guilty in Criminal No. 869 -64 in the 
United States District Court for the District of Columbia. 

A check of his court records, of which this Court may take 
judicial notice, reveals that his only other appearances in 
Court, and particularly in the District of Columbia Court of 
General Sessions, during the month of January, 1965 were in 


the Devakos case. This is important because Police Department 


| 
| 
| 
{ 
I 


Mr. Barnes testifying on cross-examination admitted 


that he drove a motor vehicle to the scene of the DeVakos 


attempted housebreaking, and parked his automobile within a four 
12/ 
block radius of the De¥akos house (Tr. Vol. 5, pg- 744-746). 


After his arrest, he was subsequently taken to No. 1 Precinct 
Station and thereafter released on bond. He returned to No. 9 
Precinct, picked up his keys and money and, according to him, 
went directly to his vehicle. This release occurred early in the 
morning - - it was getting light-- near six A.M. [A subsequent 
Government witness indicated that Mr. Barnes left No. 1 Precinct 
shortly after 6 A.M.] (Tr. Vol. 5, pgs. 751-754). 

Mr. Barnes denied knowing Mrs. Bowman and denied that 
he threw pop bottles at her house on his way home (Tr. Vol. 5, 
pgs. 754-755), although he conceded that he had on several occasions 


harrassed witnesses (Tr. Vol. 5, pgs- 754-755). 


11.(cont.) records (Donohue's Exhibits Nos. 455 Beeht) demonstrate 
when compared with the dates of Barnes' court appearances in the 
Devakos case (Gov't Ex. Nod, J and Donohue Ex. No. / ) 
that they were never in Court on the same date. All police 
officers, when they go to either Court, are required to sign in 
at the Police Liason Office located on the first floor of both 
Courthouses. The slip of paper is then stamped with a time 
machine. The same procedure is followed when the officer leaves 
the courthouse. The slips of paper are retained as permanent 
records of the Police Department. 


.At this point, Mr. Barnes was even unable to say on what corner 

of the intersection of 8th and F Street, N.E., the resturant of 
Steve Xydas was located. This resturant plays an important part 
in the general alleged conspiracy and the diamond case, in neither 
of which Donohue was involved. 
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Mrs. Bowman testified that on the evening of July 28, 
1964 she and Mrs. Wanzer were sitting in the front yard, |directly 
across from Mr. DeVakos' house (Tr. Vol. 11, pg- 1623). | She saw 
aman go up on the porch of the DeVakos house, look under a shade, 
jam the door, and then walk off the porch, and across the street, 
in the area where she was located (Tr. Vol. 11 (eleven),)pgs. 1623, 
1624). On cross-examination, Mrs. Bowman admitted that following 
Barnes' arrest he was brought back to in front of No. 813. Mrs. 


Bowman went over to the police officer and stood two or three feet 


away from Mr. Barnes (Tr. Vol. 11, pgs- 1634, 1635). Not many 


people were there, in fact Mrs. Bowman believed that she|was the 
| 


only person living on that block who was out there (Tr. Vol. 121. 


pgs- 1635, 1636). When asked whether it was possible that Mr. 
Barnes could not have seen Mrs. Bowman, she replied, "Oh| yes, he 
seen me. I know he had to see me." (Tr. Vol. 11, pg- 1636). 


Mrs. Bowman on direct examination stated that around 


| 
six o'clock in the morning, July 29, 1964, she heard loud noises 


| 
and shortly thereafter ascertained from her next door neighbor, 
| 


Mrs. Wanzer, that someone had broken the window in the latter's 
house (fr. Vol. 12, pgs- 16325 1633). | 
Mrs. Ruby Wanzer(Tr. Vol. 12, pgs. 1800-1803) testified 
that about an hour and a half after midnight someone threw an 
object through my dining room window (Tr. Vol. 12, pg. 1802). 
Around daylight another object was thrown across her back stoop 


. Vol. 12, pg. 1802). It was stipulated by all parties that 


according to the Police P.S.S. Book, Donohue checked off duty at 
12;25 A.M. 3/ 

John DeVakos (Tr. Vol. 1, pgs. 119-129) testified that 
the police informed him that his place had been broken into; that 


he and an officer went to the house; that nothing had been taken 


(Tr. Vol. 1, pg- ‘119>. On three occasions he went to Court, and 


/ 


On cross-examination, 


Donohue was with him (Tr. Vol. 1, pg. 120) +4 


Mr. DeVakos admitted that Barnes obtained nothing from his house; 
that he (Barnes) didn't get in the door; that he went to court 
three times, but didn't remember when; admitted that on each occasion 


he received a telephone call which told him what day to report; 


13. The Goverment's inference, with respect to this testimony, was 
that it proved that Donohue harrassed, or attempted to harrass 
a witness in the DeVakos case, as Barnes claimed Donohue said 
he would. 


Since this furnished an excellent example of the type of 
testimony that the Government used against Donohue, it is well to 
examine it critically. Barnes lied when he said he didn't know 
or see the witness. Mrs. Bowman's confrontation from two or 
three feet away is sufficient proof. Mrs. Bowman was aware of 
only one incident around 6 A.M. Mrs. Wanzer spoke of two 
incidents - yet the breaking of the window allegedly occurred 

one and a half hours after midnight. Bear in mind also that 
Donohue worked the first shift the following day and thus normally 
would be in a hurry to get home to get some sleep. Donohue 

lived in Maryland. Also consider the fact that Donohue was given 
the name of the witness, as well as her address. Barnes, on th 
other hand knew that she came from across the street, but could 
easily have guessed the wrong house or could have seen her (Mrs. 
Bowman) go in Mrs. Wanzer's house to telephone the police. 

I£ Donohue were to have broken Mrs. Wanzer's window, he 
certainly wouldn't have thrown it at the wrong house, when he had 
the correct ‘address. This is the type of testimony, that ina 
close case, will prejudice a defendant. 


The prosecutor made no effert to clear up the obvious 


| 
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did not know whether it was Officer Jack Parr or Thomas J. Donohue 
who telephoned him; admitted that he didn't know ern Donohue 
was with him all three times; admitted that he could definitely 
recall Donohue being there the first time (July 29, 1964); and 
was unable to state how many persons were in the detective room 
of No. 9 Precinct when he went there shortly after Barnes arrest 
(Tr. Vol. 1, pgs. 122-128). | 

Mr. DeVakos testified that he had received a suggestion 
from Robert Earl Barnes, that he would give him fifty dollars if 
he would drop the case (Ir. Vol. 1, pg. 129). This a related to 


Donohue who told Mr. DeVakos to stick with it, to stay with it, 


in other words to prosecute the case, or in other words, don't 


take a bribe (Tr. Vol. 1, pg. 129). 


! 

14. (cont.) that Donohue was in court three times on the DeVekos 
case. The prosecutor was aware, through a comparison of the 
two informations in the DeVakos case with the prosecutor's 
jacket in that case and the Police Department Liason slips of 
Donohue and Officer Jack Parr (which were in the possession of 
the Internal Investigation Unit of the Police Dep xtment) that 
Donohue was in Court on the DeVakos case only on July 29, 1964, 
and that on every other occasion when the case was set the 
liason slips showed that Officer Jack Parr of the) K-9 Corps was 


in court. 
| 


| 
It should also be noted that at no time did the Government ever 
disclose the fact that there was documentary evidence available 
to demonstrate that it was Officer Paar and not Donohue that 
appeared in Court on each occasion with respect to the DeVakos 
case. This evidence was developed entirely without the assistance 
of the Government. 


Mrs. Bowman testified that shortly after July 28, 1964, 


Donohue came to the house and told her to come to Court the next day 


(fr. Vol. 11, bg. 1627), giving her the address. She received 


a telephone call the next morning that the trial had been posponed. 
In fact, Donohue told her that if she didn't have to come to court, 
someone would telephone her - a fact which occurred (Tr. Vol. TLL 
pg. 1632). It was also established by the Government that Mrs. 
Bowman moved from her address on F Street, N.E. in January, 
but left her name and address with friends (Tr. Vol. ll, pg- 
Next in support of the Government's DeVakos case, Edward 

T. Miller, Assistant United States Attorney was called to testify 
(Tr. Vol. 11, pgs. 1569 et sequitur). He testified that on March 12, 
1964 he was the Assistant United States Attorney assigned to jury 
court in the District of Columbia Court of General Sessions (Tr. 
Vol. 11, pg- 1580 ); that he had no recollection of what occurred on 
that day; that the statement of facts (Gov't Ex. No. 8) charged 
housebreaking but that Edwin Brown had decided to charge Mr. Barnes 
15. Again the Government inference was why couldn't Donohue find 

the "eyeball" witness when she left her address with friends. 

But since the Government knew that Donohue was never in the 


DeVakos case after July 29, 1964, the querry would more properly 
be why Officer Jack Parr did not locate the witness. 
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| 
with unlawful entry and destruction of private property; that such 


a decision was made on the basis of the police officers who presented 


the case and the witnesses; that Thomas J. Donohue presented 


| 
the case to Mr. Brown(Tr. Vol. 11, pg. 1574). Mr. Miller explained 


Government Exhibit No. 6 which is the outside cover of 


the 

prosecutor's jacket in the DeVakos case (Tr. Vol. 11, pg-1578). 
On cross-examination, Mr. Miller admitted (Tr. Wels iat. 

pgs- 1593 et sequitur) that Govertment Exhibit No. 6, the D.A. 


jacket showed that the case was nolled on advise of Parr; that 


Parr was the police officer; that the wording on the jacket that 


police officer advises that complaintant can't waste "no more time 
coming to court,” referred to Parr as the police officer and 
Mr. DeVakos as the complaintant{Tr. Vol. 11, pgs. 1593-1594). 

Mr. Miller explained that persons charged with unlawful 


| 
entry and destruction of private property had an absolute right to 


a jury trial; that in the DeVakos case the defense requested the 
| 


same on July 29, 1964; that generally that puts the case over for 

| 
at least one month (Tr. Vol. 11, pgs. 1600, 1601, 1602). Mr. Miller 
conceded that in a very large number of cases where the) police 


indicental charges a felony the charge is reduced to one or more 

misdemeanors (Tr. Vol. 11, pg. 1604). | 
| 

Mr. Miller testified that the word, "terrible! appearing 


| 
on the lower half of Government Exhibit No. 8, was written by 


| 
Mr. Murphy, Chief Assistant United States Attorney in the District 
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of Columbia Court of General Sessions, but he was unable to say 


when it was written (Tr. Vol. 11, pg. 1603). 16/ 


It is interesting to note, that although Edwin Brown, former 
Assistant United States Attorney, was called to testify in this cause 
on a matter pertaining to appellant, Bowie, he was never asked one 
question concerning the DeVakos case. Nor did the Government call 
as a witness, Officer Parr, er any of the police officers who were 
on duty in the room where Mr. Barnes was taken on the night of July 
28, 1964. Nor did the Government call Judge Timothy Murphy who had 
charge of the case in General Sessions Court, being head of that 
division of the United States Attorney's Office. Yet, in his final 
argument to the jury, the Government stated that this was the "euts" 
of their case against Donohue. 
16. Mr. Miller did not know the meaning of the word, "outside" which 
appeared below the printed word, "arrest" on the incidental, 
Gov't Ex. No. 8. This Court can take judicial notice of the fact 
that every police princinct in this City has two arrest books, one 
known as the "inside book" for arrests made by members of that 
precinct within the precinct; and an "outside book" for arrests 
within the precinct by officers of other precincts. One dook is 
written in blue the other in red. Information listed in the "out- 
side book" is forwarded to the proper precinct where it is entered 
in their “inside book" Requests for criminal records etc. must 
come from the precinct where the case is on the “inside book" if 


normal channels are followed. 


See Tr. Vol. 21, Pgs. 2979 et seq. 
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Il 
The Defense 
Aside from the cross-examination of various Government 
witnesses which. established valuable points in connection |with the 
DeVakos matter, the defense, on this point, introduced the following 
evidence. | 


Whereas the Government had been extremely selective in 


| 
producing evidence with respect to the DeVakos affair, the defense 
| 


attempted to place before the jury every person connected'with the 


| 
| 
case. | 


| 
Every person who was in the Detective Rooms of the No. 9 


Precinct Station on the night of July 28, 1964 was placed before the 
17/ 
Court. Detective Frank Navalaney of No. 9 Precinct and Detective 


Francis. Ford were working the midnight shift. Habitually, Detective 
Navalaney comes to work an hour early (reporting time would be 11:30 
P.M.)(Tr. Vol. 20, pgs. 2860, corroborated at 2883). Detective Ford 


about 
arrived in the Detective Room af 11:25 P.M. (Tr. Vol. 20,)pg-2883 ).- 
| 


The sole exception were the uniform men who brought Mr. Barnes to 
the Precinct and remained in the room for a short time. Records of 
"yuns" of the No. 9 Precinct for this period had been placed in 
storage (I believe in Virginia) and we were unable to locate the 
names of the officers who made the "run". (Tr. Vol. 21, Pg. 3078). 


ae Pesci 


When Barnes was brought in, sometime between 11:00 P.M. 
(the time of the commission of the crime) and 11:25 P.M. (on Detective 
Fox's arrival, Barnes was already in the room) Detectives Navalaney, 
Rehill, Donohue, Officer Paar, and the two uniform men were present 
(Tr. Vol. 20, pg-2861,2884). From approximately 11:30 P.M. until 
12:00 midnight, Detective Navalaney was absent, being at roll call 
in the cellar of the No. 9 Precinct. (Pe. Vol. 20. pg. 2865-67 )- 
Detective Ford testified that Donohue and Rehill left about ten minutes 
after he arrived. He stated, that the reason he typed the "lineup 
sheet" was to give them a chance to get home early because they were 
working the morning shift the next day (Tr. Vol. 20, pg- 2885,2898). 
When Navalaney returned from roll call, he prepared the incidental 
or statement of facts (which Donohue signed the next morning when he 
went to Court). Donohue's Exhibits 12 through 17 consist of pictures 
of the detective rooms at No. 9 Precinct. Beyond question they 
demonstrate how small the rooms are and the physical impoossibility 
that one could have a private conversation with Mr. Barnes without 
someone overhearing it. Both Navalaney and Ford (the latter a most 
impressive witness who currently has received a promotion to the 
Robbery Squad) agree that Donohue never talked to Barnes except 


perhaps some question or two in connection with the crime (Tr. Vol. 


20 pg- 2865, 2890,2891 )- Since most of the questions. by any 


detective would relate to the papers being prepared, they stated 
that they were the principal interrogators. Détective Ford contradicted 


Barnes with respect to the money that was taken from his pockets, 
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when he stated, that he made Barnes count the money and then 


took possession of it for the Property Clerk (Tr. Vol. 20, pg. 2894 


Vol.2,244.. Both officers agreed that Barnes never left the room, 


with or without Donohue, and that while in the room he sat in only 
| 
two places (Tr. Vol. 20, pgs. 2888, 2889 )- Detective Ford 


testified, that after Donohue and Rehill left, and after he and 
Navalaney had made out their reports, he took Barnes downstairs to 


| 
be locked up (Tr. Vol. 20, pg- 2889 ). Donohue never returned 


(Tr. Vol. 20. pg- 2891 )- ‘They also stated that Donohue never 


| 
made any telephone call in their presence on this occasion, as 


| 
Barnes had testified (actually Barnes had said that Donohue took 


him into the next room where Donohue called Wallace). What was 
| 
most impressive about the testimony of ‘all the people who were in 
| 
that room on that night, save Robert Earl Barnes, was that although 


| 
they agreed with respect to the main facts, each one varied slightly 


as to minor details). Cf. Testimony of Frank Navalaney , Tr. Vol. 20, 
| 
Pgs. 2858-2882 and Detective Francis (Richard) Ford, pgs- 2882-2907. 


Barnes had testified that he never asked for Dstective 
18/ 
Flynn (who was deceased) (Tr. Vol.-5, pg-755-56 ); yet Donohue 


claimed that the first thing Barnes asked for was Detective Flynn, 
(Tr. Vol.21, pg- 3079 ), and Ford stated that after he sat down 


at the desk, Barnes asked for Detective Flynn (Tr. Vol. 20, pg. 


2890). 


18. Apparently Dtective Flynn became deceased in June 
(Tr. Vol. 21, pg. 3079). 
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Both Detective Navalaney and Officer Paar testified 
that Paar had a converstion with Donohue with respect to taking 
the case to Court the next day, because Paar was working the 
4:00 P.M. - 12 midnight shift, and wouldn't be paid for the time 
spent in Court, whereas Donohue was working the day shift 
(Tr. Vol. 20 Pgs-2871-72,2916-17 )- Navalaney said it was a 
common practice and had done it himself only a few days prior to 
his testimony (Tr. Vol. 20, pg- 2872 )- 

The Government's innuendoes about the record of Robert 
Earl Barnes were promptly quashed, when Detective Ford testified, 
and it was never rebutted, that the Clerk of the arresting precinct 
orders the record of the defendant for court the next day. Since 
this was an “outside arrest" the arresting precinct was the K-9 


Precinct located at South Dakota Avenue and the Baltimore Washington 


19/ 
Parkway, N.E., Washington, D.C. (Tr. Vol. 20, pg- 2902, Vol.21, 


pgs. 2979-2979h). 
Officer Jack Paar, called as a witness for the defense, 


(Tr. Vol. 20, pgs. 2910 et seq.) described the arrest; Mrs. Mabel 
Bowman's coming over and stating that, "that is the guy,"; (Tr. Vol. 
20, pg- 2913); described who was present in the Detective Room; 

and testified that'someone at the scene, other than himself, got 


Mrs. Bowman's name, etc. (Tr. Vol- 20, pg- 2914); he admitted that 


a 


19. I£ the record of Robert Earl Barnes was not present in Court the 
following day, and this we don't know, then the fault cannot be 
placed on Donohue. Judge Murphy, however, was well aware of 
Barnes record (Tr. Vol.2l,pg. 3016 ), and at any time 
could have dismissed the informations and presented the case to 
the Grand Jury as an original, except that factually, it was 
Ghiy A Heshnical ease OF Hotisebreaking: (Fr- Vou. 24> pas. 3018+19)).- 


| 
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he didn't have Mrs. Bowman's work telephone number (Tr. Vol. 20, 

pg- 2914). He testified that he asked Donohue to take the case 

to Court ereknert day because Donohue was working the day shift 

and he was working 4:00 P.M. to midnight and wouldn't be paid 

for his time in court (Tr. Vol. 20, pgs. 2916-2917). Paar testified 


that there may have been some questions and answers between Donohue 


and Barnes because he thought that Donohue was filling out some 
| 


form (Tr. Vol. 20, pg- 2915). But unlike Ford and Navalaney , 


Paar doesn't remember Barnes moving from one chair to th other 
8 t 
| 


at the direction of Ford (Tr. Vol. 20, pg. 2915). 


Donohue Exhibit No. 18 was a piece of paper which Paar 
turned over to either Donohue or his counsel during the bial of 
this cause. It was the same paper that Donohue gave to Paar 
after the first day in Court, probably at the same time Ne warned 
him about Barnes (Tr. Vol. 20, pgs. 2917, 2918, Vol. 22 Pg. 3123 )- 

Donohue's Exhibits Nos. 19 through 25, were identified 
by Officer Jack Paar as being in his handwriting, being ue 
attendance slips, all of which were made out for "Jury Court" which 
was located at the District of Columbia Court of General Sessions. 
Officer Paar compared the dates on each of these slips with the 
dates set forth on the reverse side of the Information, Donohue's 


Exhibit No. 11 (Information charging Barnes with unlawful entry 
| 


in the DeVakos case - strangely the Government offered in evidence, 


Gov't Ex. No. 8, only the information charging destruction of 
| 


private property). The dates of his attendance slips matched 
ee 
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perfectly with the dates on the information which showed the 
dates for which trial was scheduled in the DeVakos case 

(Tr. Vol. 20, pgs. 2918-2929). Additionally, Officer Paar 
stated that each of his appearances in Court, in Jury Court, 
were for the DeVakos case (Tr. Vol. 20, pg. 2931). In fact, 
Paar never saw Donohue on any of those dates, at the Court 
(Tr. Vol. 20, pg. 2932). 

Turning to the night of July 28, 1964, Paar stated 
that Donohue left before he did (Tr. Vol. 20, pg. 2932), yet, 
Paar could not recall whether or not Detective Navalaney left 
the room. 

The inferences which the Government had left with 
the jury, in connection with the alleged inability to locate the 

“eyeball” witness, Mrs. Mabel Bowman, were crushed, when Officer Paar 


testified: 


Q. .--did you ever attempt to summons Mrs. Bowman 
to Court? 


A. I believe she was summonsed for the first 
appearance, but I recall I telephoned her and 
then I sent a scout car by her address and never 
did get in contact with her. 


kKReK* 


What happened as a result of sending the scout 
car to get Mrs. Bowman? 


They found that she had moved from that address. 
She wasn't there, I believe it was. 


Did you make any efforts to iocate her 
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(cont.) thereafter? 


Yes, sir. 


What did you do? 


I went by her address that I had and found out 
that she had moved. | 


And then what did you do? 


I went to the address they gave me where she 
had moved and I still couldn't find her. 
| 


Did you do anything else? 


No. (Tr. Vol. 20, pgs. 2933, 2934) (Emphasis 
supplied). 


Paar described that he had summonsed John DeVakos twice 


to Court but that he just got tired of coming and the case was 
nolled prossed (Tr. Vol. 20, pg. 2935). 


On January 29, 1965, Officer Paar went to Court. He had 


Mr. DeVakos on telephone notice. He ascertained from the Assistant 


United States Attorney that the case would go to trial that day. 


He summonsed Mr. DeVakos, only to find when he returned that the 


case had been continued. As he described it, Mr. DeVakos stated in 


: 
rather strong language that he wasn't coming to Court again (Tr. 
Vol. 20, pg 2935-2936). | 

On March 12, 1964, Officer Paar ts to Court informed 
the Assistant United States Attorney (presumably in Jury Branch) 


that he had summonsed Mr. DeVakos, but that he wasn't coming to 


Court and was told to take the papers (Gov't Ex. No. 8 and Donohue 


Exhibit No. 11) to Judge Murphy. Paar told Judge Murphy what the 
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situation was, and Judge Murphy initialed them and told him to 
take them back up to Court where the case was nolle prossed 
(Tr. Vol. 20, pgs. 2936-2938). 
The testimony ofDetective Navalaney and Ford, as well 
as Officer Paar, were corroborated in substance by Detective Rehill 
(Tr. Vol. 21, pgs- 2961-2973). 
Edwin C. Brown, the Assistant United States Attorney 
who handled the Devakos case when it first came to Court on 
July 29, 1964, testified that it was his judgment to reduce the 
charges from housebreaking to the two misdemeanors (Tr. Vol. 21, 


pg- 2979) Had any improper suggestion been made by Donohue, 


Mr. Brown said he would have recalled it - - and there was no such 


recollection (Tr- Vol. 21, pg- 2979)- 

Judge Murphy was even more explicit. He stated that 
he was aware of Barnes' record in July, 1964; that he placed the 
word, "terrible" on the incidental, "...relatively early in the 
history of the case..." (Tr. Vol. 21, pg- 3018). Additioinally 
he testified that at any time the cause could'mechanically' have 
been presented to the Grand Jury as an original (Tr. Vol. 21, pg- 
3018). 

After having examined the statement of facts in the 
DeVakos case, Judge Murphy was asked the following question, 
and replied: 


Q: All, right, generally what was the practice 
in the United States Attorney's Office in 
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your Department in July, 1964, with respect to 
housebreakings, where the door was jimmied and 

no property was taken, and there was no entry other 
than it was jimmied of the door or the breaking 

of the door? 


The felony arrest would have been reduced to a 
misdemeanors and he would have been charged in the 
Court of General Sessions. 


(Tr. Vol. 21, pg. 3019). 


Bearing in mind that Robert E. Barnes had testified 
that he paid Donohue $500 in the precinct of No. 9 on March 12, 
1965, the day the pevakos case was dropped; that it was in the 
evening; and he was sure of this because Donohue was wSueine the 
4-12 midnight shift during March, the following testimony was adduced 


by the defense. 


that the anniversary date of iis marriage was March 13th 


Louis Blancato, detective, Robbery Squad, testified 
| 


(tr. Vol. 21, pgs. 2948-2960). Donohue Ex. No. 26, the marriage 
certificate of Detective Blancato confirmed the fact. He testified 
that on March 13, 1965, his seventeenth wedding anniversary, he 
and his wife gave a party for approximately sixty people; that it 
was a combination anniversary and housewarming party as they had 
moved into there new home shortly after Inauguration Day, 1965. 

He told of how Donohue had come to his house around 6:30 
to 7:00 P.M. on March 12, 1965, bringing with him two cases of 
Pepsi-Cola which he had gotten at the Cheverly factory for the party; 


that his ability to recall this fact was due to the events which 


occurred that evening. Because of having a new cement floor, he 
and Donohue spent four hours, at least, putting a paste on the 
floor which had the effect of keeping down the dust. In addition 
he had put twenty pounds of potatoes on the stove as his wife had 
directed, before she went out, but failed to turn the flame on, 
until after they had finished the cellar floor. His wife was 
irritated when she returned home and found them still cooking. 
The potatoes were for making potatoe salad for the party the next 
evening. (See testimony of Detective Blancato as indicated 
hereinbefore). 


Bearing in mind the testimony of Robert Earl Barnes 


that he had not gone to Court on March 12, 1965 because Donohue 


had called him the! previous evening and told him that it was 

being dropped, consider the testimony of Mr. John Everett Light 
(Tr. Vol. 21, pgs. 3041-3047). Mr. Light, a criminal bail bondsman 
for M.M. Robertson Surety, testified that his Company had the 
criminal bail bond of Robert Earl Barnes on the DeVakos case. 

He informed the Court and Jury that a card was kept on each 
defendant that they had written a bond; in addition they kept a 
log book. If a man failed to appear in Court on the date set for 
his appearance such fact would be noted both on the card and in the 
log book. Checking both the card of Robert Earl Barnes and the 

log book, Mr. Light testified that according to these records 
Robert Earl Barnes was in Court on March 12, 1965. 233/ 

Woe. Of. Te, Vols 15; par 2255 wiereiA the prOSECUEOE states chet 


taxnes had nevet Ealled to show up for a court appearance. 
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On cross-examination by Government counsel, Mr. Light 
stated, that even if the case was to be nolle prossed, most Judges 
required the defendant to be in Court(Tr. Vol. 21, pg. 5048). 

Dominic V. Emelio, Station Clerk at No. 9 Precinct, 
corroborated the testimony of Detective Ford that unless the arrest 
of a defendant occurred after 5:00 A.M. or a few minutes before, 
where the arrest was on the ‘outside’ book, the information would 
be forwarded to the station clerk at the K-9 Precinct, who would 
then order the criminal record of the defendant from headquarters. 
(Tr. Vol. 21, pgs. 2979a-2998). Bearing in mind that Barnés had 
testified that Donohue was working the 4 to 12 midnight shift all 
during March, Officer Emelio examined the Police Signal System books, 
explaining how they were kept and advising that during the month of 
March, 1965 Donohue worked day work three days a week. March 12, 
1965 was a Friday, and on Wednesdays, Thursdays and Fridays, Donohue 
worked the day shift. He further testified that according to these 
records Donohue was specially assigned to the White House on the 
morning of March 12, 1965. | 

Because of the telehone call that Barnes alleged he 
received from Donohue on March 11, 1965, the Government introduced 
its Exhibit No. 38 in evidence. This was a liason office slip which 
showed that Donohue was in General Sessions Court, U.S. Branch and 
the District Attorney's Office in the afternoon of March 11, 1965. 
The ebvious implication was then he had been able to obtain assurances 


| 
that the DeVakos case would be nolle prossed the next day, although 
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Judge Murphy clearly testified (but subsequently) that he nolle 
prossed the case on March 12, 1965. Fotunately, Gov't Exhibit 
No. 38 also had a name written on it, to wit, "L.C. Royce." 
(Tr. Vol. 21, pgs. 2995-2996). 

Officer Emelio was recalled, and testified that Donohue's 
Exhibit No. 40 was the inside arrest book of No. 9 Precinct covering 
the face March 11, 1965. That book showed an arrest of L.C. Boyce 
on March 11, 1965 (Tr. Vol. 21, pgs. 3037-3038). This’.exhibit 
showed that L.C. Boyce was arrested on that date at 11:15 A.M. and 
that at 4:00 P.M. on the same date he was charged by Detective 
Donohue at Court with simple assault and petty larceny; that these 
charges were called over to No. 9 Precinct by Detective Donohue 
(Tr. Vol. 21, pg. 3039). The lineup sheet on Mr. L.C. Boyce, 
Donohue Exhibit No. 41, shows the arresting officers as Lt. Gosman 
and Detective Donohue (Tr. Vol. 21, pgs. 3039-3040). Thus the 
Government's unwarranted inference was soundly rebuked. 

Finally, we return to the cross-examination of Robert 


Earl Barnes with respect to the allegation that Donohue was 


paid $500.00 at the No. 9 Precinct on March 12, 1965, in the 


evening (Tr. Vol. 5, pg. 788,789 ). However, Mr. Robert Earl 
Barnes testified before the Grand Jury on November 15, 1965, eight 
months after the alleged payoff and saidthat he gave the money 

‘on March 12, 1965 to Donohue at the resturant across the street 
from the District of Columbia Court of General Sessions (Tr. Vol. 


5, pgs- 789, 790, 791). 


The Burke Case 


The second incident, which the Government did 
even see fit to dignify by terming it an overt act in the conspiracy, 
involved a housebreaking by Robert Earl Barnes of the home of a 


Mr. Burke at 1709 D Street, N.E., Washington, D.C. (Tr.! Vol. 3, 


pgs- 343-344, 345-346). Barnes alleged that the crime occurred in 
| 
| 


early November, 1964. He met Donohue at the Amy Joy Donut Shop 
and told him that he was going to burglarize the home and needed 
someone to watch out. He alleged that Donohue was on duty that 
night and said he would stay outside, drive by and see that nothing 


happened, and if something did, he would be the first at the scene 


(Tr. Vol. 3, pg- 344). Barnes stated that the following Saturday 


he paid Donohue $250.00 at the home of Mr. and Mrs. Skeens 


(Tr. Vol. 3, pg- 345). | 


Two legal matters in connection with this incident should 
be pointed out. First, the Goveenment deliberately witheld 
information that James T. Skeens was present at the time of the 
housebreaking and that he claimed Donohue was not there’. The 
Government undoubtedly failed to turn over this information to 
defense counsel because of their refusal to disclose the name of 
Informer No. 1, as hereinafter discussed. Secondly, Mr. Burke 
was subpoenaed by the Government but never testified; the defense 
(Donohue) made an attempt to contact him at 1709 D Street, N.E., 
but without result, obtaining an indication that someone else 


resided at that address. At no time did the Government; turn over 
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to the defense its witnesses, and moreover the Governemt: refused 
to furnish Mr. Burke's correct address and telephone number 


(Tr. )- Amissing witmess instruction was 


requested and refused by the Court (See Record). 


In defense of this unsupported charge (we don't know 
whether there was an actual housebreaking, although a carpenter was 
called to fix the door Tr. ) the following 
evidence was proffered. 

Donohue denied the charge, as well as the other charges 

19b/ 
which Barnes had made (Tr.Vol. 22, pg. 3149-50; Vol. 21, pg-3085), 
Plainclothesman Arthur Smith (Tr. Vol. 21, pgs. 3048 -3054A) 
testified that during the period of the fall of 1964 he was Donohue's 
partner; that during a date in October or November, he and Donohue 
drove up to the Amy; Joy Donut Shop in a cruiser, parked, and met 
Sargent Rufus Cubbage, a uniformed man from No. 9 Precinct. That 
while they were talking, Robert Earl Barnes came out of the Amy Joy 
Donut Shop, got in his automobile and drove away. As he came out of 
the shop he was putting money away in his pocket. Donohue commented 
that there goes a good housebreaker, thus indicating a person who 
does a lot of housebreaking. 

Although Sargent Cubbage testified to other matters for the 
Government he was not recalled on rebuttal to deny the conversation. 


Officer Emelio, testifying from the Patrol Signal System book noted 


19b. Tr. Vol. 21, pg. 3088; Vol. 22, pgs. 3122-24; 3126-27; 3134, 3136, 
3145-46; 3147; 3153; 3154; 3155; 3156; 3157; 3162. 


that on November 3, 1964, a Tuesday, Cubbage, Donohue ant Smith 

were all working the same 4 to 12 midnight shift. He further test ified 
that Call Box 68 was Located just outside the Amy Joy 
and pointed the same out in a photograph (Donohue Ex. No! 
He stated that he had caused a search to be made for the! 
October and November, 1964 (Tr. Vol. 21. pg. 2986). Officer 
Arthur Smith examined the Patrol System Book for November 3, 1964, 
and found that at 8:40 P.M. Sargent Rufus Cubbage pulled! Call Box 


68; at 8:50 P.M. on the same date, Detectives Donohue and Smith 
| 


also pulled Call Box 68 (Tr. Vol. 21, pg. 3052-3054). Officer 

Smith had no recollection of Donohue directing him to drive around 
: | 

the seventeen hundred block, N.E., or of Donohue driving) around 


any given block - - circling it. He stated that if that 


had occurred 
he would have wanted to know why. 
No attempt was made by the Government to corroborate the 


alleged payoff and Donohue denied the same (Tr.Vol. 22, pgs. 3130-3134 


Cc. 


Tue Gun 


| 
Barnes testified that during one of the raids on the 


| 
after hours club located on Massachusetts Avenue, N.E., 2 April, 
1965, he gave Donohue a gun, which he took from behind the bar. 
He told Donohue that Bowie was giving him a lot of trouble and 


\, 
Donohue told him he couldn’t do anything about it (Tr. Vol. 3, pg- 


408-409) . 

Mary Bray, a Courthouse visitor of Mr. Barnes, 
testified that she saw Barnes give a gun to a plainclothes 
policeman (how she knew it was a policeman is difficult to 
guess)(Tr. Vol. 12, pgs. 1848-1850). Yet, Miss Bray at pgs. 
1844-45 saw oniy appellants Wallace and Bowie in the Massachusetts 
Avenue Club, when she was asked if anyone in the courtroom was 


also present at any time. 


Donohue denied the charge (Tr. Vol.22, Pg. 3147). 


Detective Jack Hill (Tr. Vol. 21, 2998 et seq.) testified that 
he had been on about five raids at the Massachusetts Avenue, N.E. 
after hours ciub. On two occasions Donohue was with him. On both 
occasions when they arrived there were other people (police) 
present. Searches were being conducted. Donohue was in his 
presence at all times. After staying five or ten minutes they 
feft. At no time did he see Barnes give Donohue a gun. In fact 
on the first raid, there was a police officer standing behind the 
bar. 

A more ‘detailed analysis of the testimony of appellant, 


Donohue will be considred hereinafter. 


II 
DID DONOHUE HAVE A FAIR TRIAL 


In its'opening statement to the jury, the Government 
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suggested that Donohue had in fact attempted to influence the 


testimony of Mrs. Eliza Archie in the Kay Jewelry case. 
; 


(Tr. Vol. 1, pg- 51) . Counsel for Donohue in his opening 


statement vigorously rejected this contention and stated that 


he would show that the only connection Donohue had with Mrs. 
| 

Archie was when he assisted her in a situation where she had 
| 

been flim-flammed out of fifty dollars (Crening statement of 


counsel is not transcribed). 


It came with a great deal of shock to find that Mrs. 


Archie was unable to identify any of the defendants (Tr. Vor. 8, Pgs. 
1237 | 


1219,29,/)- FoitlLowing the close of Court on that day, the 


Government again interviewed Mrs. Archie and ascertained that 
she was afraid (Tr. Vol.9 pg. 1330 ). This fear stemmed 
apparently from seeing an automobile parked in the area of her 
home (Tr. Vol.9, pg. 1331 ). Subsequently it turned jout that 
this was a police department stakeout for another person 
(Tr. Vol.26 pg. 3689-3690 ). However, over objection, Mrs. 
Archie was permitted to return to the stand; the jury was quite 
aware that she was afraid. Upon returning to the stand she 
identified Donohue and Bowie, thus ODES the clear Eee 
that those were the two me she was afraid would hurt her 
(Tr. Vol. 9, pg. 1327 y. Yet, despite this, Mrs. Archie's only. 


testimony about Donohue was that on one occasion he came to 


her apartment to summon her to Court. (Tr. Vol. 9, P&- | 


Appeiiant Donohue’s motion for mis-trial was denied by the Court 


. (Tr. Vol.9, moring session in chambers, unreported). 
Lawrence Proffitt (Tr. Vol. 11, pg- 1066 et seq.), 


a professional card cheat mentioned that he had met Donohue in 


1¥62 when the Latter was in uniform. In July of 1964 Proffitt 


went to California. He also mentioned that between January and 
April, 1964 he saw Barnes in Steve Xydas’ resturant with 
eight or ten pistols. He said Donohue was in the resturant. 
He also testified that Harold Baker was there (Tr. Vol. 11. 
pg- 16751678). Little, if any credence could be given to this 
statement as even Barnes did not mention it. However Harold 
20 
Baker never once included Donohue in this meeting. £0/ 

At the commencement of the cross-examination by counsel 
for appellant Wallace, Proffitt was asked where he was currently 
tiving (Tr. Vol. 12, pg- 1706). The Governemnt objected on th 
grounds that his life was in danger. At the close of a lengthy 
bench conference the Government finally acknowledged that the 
threats to Proffitt were not from any of the defendants (Tr.Vol, 12, 
2u. This is another instance where the Government failed to 

furnish the defendant with information which it had 1n its 
possession which would help to clear Donohue of Proffitt's 
charge. Harold Baker's Jenck'’s statements specifically 
excluded Donohue from this gathering. In fact he couldn't 
even identify Donohue. It was too late once he had taken the 
stand. The time for ascertaining the fact was before trial, 


- when you could interview the witness. (Tr. Vol. 13, pgs- 2017, 
‘et seq.)- Bes : 
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pg- 1711). Jenk's statements afforded to counsel for the 
defendants prior to the commencement of the cross-examination 
also failed to indicate any threats to Proffitt from any of the 
defendants. The attitude of most of counsel present was that 
although the Supreme Court has stated that a current address is 
proper cross-examination, no one wanted to endanger the life of 
the witness. There was evidence .in the Jenck's statements 
that Proffitt was afraid of, or threats had been made by, Barnes. 
The following questions and answers were given: 


By Mr. Lowe: 
| 
Q. Mr. Proffitt, you Left home and went to 
California some two and one-half years ago, is 
that correct? 
Yes. 


What was the reason you Left town in| haste, 
you did leave in haste? 


To keep from getting killed. 


I see. And who was it that was threatening to 
kill you? 


Do you want all the names? 
Yes. 


Skinner, Barnes, Wallace and Donohue 
(Tr. VoL. 12, pg. 1711, 1712) 


Immediately thereafter a lengthy conference in 
followed (Tr. Vol. 12, pgs. 1712-1738). Mr. Proffitt was 
| 


interrogated by the Court out of the presence of the jury and it 


developed that these threats were conveyed to him by the! wives of 


SSP a seit 


SUES SHETTY 
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two other persons. There were no direct face to face threats by 
Donohue or anyone else. Additionally, Proffitt agreed that the 
threats stemmed from the Diamond case, which did not involve 
Donohue. Repeated demands for a mis-trial on behalf of Donohue 
were rejected by the Court. The Court refused to strike the 
answer unless it was brought out before the jury that it was 
predicated on hearsay. 

At this point, ther Jury must have concluded that 
Donohue was a real killer. 

Thereafter, a juror sent a mesaage to the Court 


concerning a white thunderbird automobile that was parked in front 


of her house with two men sitting inside it (Tr. Vol.19, pg. 2557 et seq-). 


pgs. supra. )}. The report was investigated by the Federal 
Bureau of Investigation and turned out to be unfounded (Tr. Vol. 19 
pgs. 2557 et seq. }- 

At the same time, a newspaper article appeared in The 
Evening Star, and was carried the following morning in the Washington 
Post. This article which was run on the front page of the "Star" 
carried the headline, "Prosecutor's Life Threatened." The article 
was written by the father of Deputy Marshal Joseph Crown, who had 
been in charge of the custody of Mr. Barnes throughout the trial 
(Tr. Vol. 19, pgs- 2557 et seq. )- The story was absolutely false 
(Tr. Vol. 19, pg- 2581 ). Interrogation of the jury revealed that 
spme had heard about it; others clipped out articles in the papers 


that dealt with the trial and put them away until after its 


w= = & 
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termination (Tr. Vol.19 pgs. 2592 et seq». A motion for mis-trial 


on behalf of Donohue was again denied by the Court (Tr. Vol. 19 


pg. 2640, 2642 ). 


It should also be pointed out that the amosphere of the 
| 


Courtroom was not improved by having the Prosecutor's guard sit 
directly behind him and at one point it became necessary to 
request the Court to direct that he close his coat so that his 


pistol would not be showing (Tr. Vol. )- 


: III 
| 


THE CROSS-EXAMINATION OF BARNES | 


On his direct examination, Mr. Barnes revealed that 
although he had committed the Schrider and Nesbitt housebreakings, . 
he had been acquitted in the Schrider case (Criminal No. 532 -64). 
In both cases Mr. Barnes put on a defense. In the Nesbitt case, 
Criminal No. 869-64, he was convicted by a jury, but upon| appeal 
obtained a new trial. The transcript revealed that he used an 
alibi, although he himself never took the stand, as a witness in 
his own behalf. 

Appellant Donohue sought to establish that Mr. Barnes 


| et seq. 
had suborned perjury (Tr. Vol. 2, pgs. 250-55, Vol. 3, 419/). 


The Court refused to permit any attempt to ascertain the fact 


(Tr. Vol.3 pgs- 419 et seq. )- 


THE SONNEBORN AFFAIR 

Robert Earl Barnes testifying on direct examination 
stated that on September 7, 1964 he aided and abetted the 
commission of a robbery at the home of Mr. Stanley Sonneborn, 
but that the robbery was a fake, planned by Mr. Sonneborn in 
order to avoid a payoff to gamblers (Tr. Vol. 2, & 3, pgs. 250-55, 
419 et seq. )- Mr. Barnes described in great detail how 
he and his companions, Robert Hamilton and Raymend Epperson 
planned and accomplished the fake robberye abe] Ve Z hy Hi: Zp 07 pp “2 

It developed however, that it was not until June, 1966, 
eight months after Mr. Barnes commenced testifying before the Grand 
. Jury, that he informed the Government that the robbery was faked 
not real (Tr. Vol. 3, pgs- 419 et seq. )- Raymond W. Epperson 
was charged with the crime and prior to trial wrote Mr. Barnes 


requesting his assitance. In reply, Mr. Barnes advised that he 


: 21 
was willing to help but he didn't.see how he could help. 24/ 


Mr. Stanley Sonneborn, a former gambler on probation, 


21. See record in United States v. Raymond W. Epperson, Criminal 
No. -64 in the United States District Court for the District 
of Columbia. 
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is alleged to have testified before the Grand Jury which returned 

the Epperson indictment (Tr. Vol. 77 pg. ¥/2S ). Ine the trial 

of Epperson, Mr. Sonneborn talked to an attorney and Cane to 

Court prepared to testify. The Court feeling that perhaps he 

should have more detailed advise, appointed an accornee from the 

Legal Aid Agency to advise him. Thereafter, Mr. Sonneborn relied 

on his plea of self-incrimination (Tr. Vol. 27 pgs. W/Z -27). 
Barnes testimony on the Sonneborn affair had 1 

the defendants Denham and Wallace with the crime (Tr. Vo 

pgs. )- 
Counsel for Denham, subpoenaed Mr. Stanely Sonheborn 

to testify at this trial. Mr. Sonneborn advised that he| was willing 

to tell everything about the robbery; to deny that it was faked, 

or than he had requested Mr. Barnes to rob him. He further denied 

knowing Denham (Tr. Vol JJ pgs. Y/Y3 )- However, Mr. 

Sonneborn, being on probation, did not want to be indicted or 

compelled to say anything about past gambling operations or to 

become involved with the Internal Revenue Service (Tr. vol. 27 pgs. 

YfP4-YlS° ). Yet he wanted to tell the truth about the 

specific issue involved in the trial of this cause. Although 

requested by defense counsel, the Government refused to give Sonneborn 

any immunity, in the limited form which he desired (Tr. Vol. LF 

pgs. Y/2Y F/ 5O ). The Court stated that it was without 


authority to grant immunity (Tr. Vol. 29 pg. hel . 
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Thereafter a preliminary hearing was held at which 
Sonneborn answered a few pertinent questions but declined, on advise 
of counsel to answers others, for fear that it would constitute 
a link in the chain of evidence (Tr. Vol. @ Wi YAS, 

When it' became apparent that Sonneborn could not testify, 
and the Government would not grant him immunity, counsel for 
appellant Donohue moved to strike the testimony of Robert Earl 
Barnes on the basis that he had testified for the Government under 
a grant of immunity; failure to afford the defendants an equal grant 
of immunity, in limited form, so the jury could hear the testimony 
of Stanley Sonneborn, violated the due process clause of the 


Fifth Amendment to the Constitution of the United States. The 


motion to strike was denied (Tr. Vol. pgs. 


)- 


While the matter of Sonneborn was under consideration, 


the Government advised that it had just learned from James T. 
Skeens, that according to him the robbery was real and not a fake 
(tr. Vol.//pg- Y/Y 2, lol 30, py: ¥ 239-38), 
V 
THE JAMES T. SKEENS AFFAIR 
In the early part of 1963, James T. Skeens and three 
others were indicted in six counts charged with conspiracy and 


interstate gambling violations (See Criminal No. 314-63 in the 


United States District Court for the District of Columbia. 


Of 240- 


| 
| 
| 
| 


These defendants retained counsel, to wit, Edward L. 


Carey and Walter E. Gillcrist. Trial was had in October, 1964 
21a/ | 

(Tr. Vol. pg. ). The Jury convicted all defendants of 
| 


count four which charged possession of number slips. The jury 
al 
was unable to agree on the remaining counts of the indictment. 


On September 21, 1965 this Court affirmed the judgment of the 
22/ | 


District Court. 


On November 15, 1965, Barnes commenced testifying before 
| 


the Grand Jury. His testimony continued for several days. On 
November 15, 1965 the defendants were interrogated by the Internal 


Investigation Unit of the Metropolitan Police Department concerning 


the charges which Mr. Barnes had levied against then. 
. In late November or early December, 1965, the Prosecutor 


in this cause advised appellant Donohue to obtain the services of 


22. Shortly after the conviction in the District Court, the 
Government sought to compel the testimony of Fedora Flannagan, 
one of the convicted defendants. A petition to quash the 
subpoena was filed, and the matter came on to be heard before 
Judge Pine. The Government quickly stated that Messrs. Carey 
and Gillcrist could not represent Miss Flannagan because there 
would be a conflict of interest. Immediately counsel withdrew 

and new counsel was substituted who persued an appeal | ee this 
Court. 


2la. See Record in Criminal No. 314-63. 
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an attorney, as he wished to talk with appellant (Tr. Vol. 26, pgs. 
3656, et sdq.) Thereafter Donohue retained the services of Edward 
L. Carey and Walter E. Gillerist (Tr. Vol. 26 pg- 3656 )- 

In the meantime, Messrs. Carey and Gillcrist were aaooneeien 
a petition for writ of certiorari to the Supreme Court of the 
United States in Criminal No. 314-63, on behalf of Skeens and the 
two remaining defendants. 

On December 3, 1965,,.Judge Matthews revoked the appeal 
bond of James T. Skeens because of certain charges involving stolen prop- 
erty which had been lodged against him. 23/ 


In December, 1965, at a conference between Donohue, 


Edward L. Carey and the Prosecutor in this cause, Donohue was advised 


by the Government in substance to confess or they would indict 
(Tr. Vol. 26 pg- 3658 )- 

On December 22, 1965, while confined in jail, Mr. Skeens 
filed a pro-se letter which on January 3, 1965 was considered by the 
Court as being in the nature of a motion for restoration of bond, and 
was denied. 

On February 4, 1966, Mr. Skeens prepared a motion for 
bond on legal size yellow paper. It was dated February 4, 1965 
(obviously intended to be 1966). The motion was filed on the same 
date, although Mr. Skeens was still incarcerated. And again on the 


same date it was granted by Judge Matthews. 


23. Ironically, when Mr. Skeens was charged with receiving stolen 
property he came to Messrs. Carey and Gillerist, requesting that 
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It was not until after appellant Donohue had taken 
the witness stand in his own defense, and had completed his direct 
examination that the Government finally advised that the informant 
who had electronically eavesdropped and recorded the conversations 
of Donohue, was James T. Skeens. It was not until that point that 
we learned that Skeens had aided and assisted the Gees 
although motions for the productions of the recordings had been 
filed and denied(See Record). : | 
According to Mr. Skeens testimony, under oath, the 


Prosecutor first approached him (Tr. Vol. a5 pg 3475 6). 


Instead of advising counsel for Skeens that he desired to assist 


the Government, or instead of refusin to talk to Skeens as long as 


| 
he was represented by counsel and under indictment, the Gavernment 
| 


proceeded to appear before Judge Matthew ex parte on behalf of 


Skeens application for restoration of bond (Tr. Vol. IHL pg. : 


Counsel for Mr. Skeens was never advised. 


23. (cont.) they represent him. Because of the possibility that 
there might be a connection between his crime and the Donohue 
matter, we declined, advising him that an unnamed client had 
retained us in a related matter and there would or could be a 
possible conflict of interest. 


a 


In the spring of 1966, motions for reduction of 
sentences of each of the three defendants were heard and granted 
by the Court, in Criminal No. 314-63, all defendants being 
represented by counsel. 

On June 10, 1966, the Government entered into negotiations 
with counsel for Mr. Skeens, and agreed to accept a plea to a felony 
charging interestate gambling. On October 7, 1966, Mr. Skeens 
was sentenced and received a term of six to twenty months incarcer- 
ation. Unbeknowest to his counsel the sentencing was argued 
without benefit of the knowledge that Skeens had assisted the 
Government. As late as December 7, 1966, the writer filed a motion 
for reduction of sentence on behalf of Mr. Skeens. Again, unknown 
to Mr. Skeens counsel, the Government appeared ex parte before the 
sentencing judge(Tr. Vol. 2Y¥#25 pg. )- 


In December, 1966 a pre-trial conference was held in 


24 
this cause. aes At that time the Government stipulated that it 


was not going to use the tape recordings, but if it changed its 
mind, reasonable notice would be given (Tr. Vol. 73-235 pgs- 
It was not until after appellant Wallace had completed 


ST 


24. The Pre-trial conference was not stenographically recorded. 


his case, and appellant Donohue had finished his direct 


examination, that the Government elected to spring the trap- 

Skeens however, refused to testify for the Government. The 
Government on the other hand, elected to use the recordings 

of conversations between Skeens and Donohue which occurred 

during February, 1966, about two months prior to the indictment, 

on its cross-examination of Donohue. These recordings were 
obtained for the most part by secreting an electronic eavesdropping 


device on Skeens or in his house(Tr. Vol. 255 pgs. 333 Va oe 
Five conversations between Donohue and Skeens were recorded (tr. Vol. 25 pg. 
3387 et seq.) Three of these were face to face conversations. Two of 

these three conversations occurred in Donohue's automobile while! parked in 

an isolated area in Maryland. On each of these occasions, Skeens had a 

radio transmitter secreted on his person. The third face to fate conversation 
occurred at Skeen's home in Maryland, after his wife had noeaced for the 
evening. The two remaining conversations were telephonic, having been 
recorded by attaching a coil to the receiver being held by Skeens. At no : 
time was a generally used extension telephone employed to renter these 
conversations. At no time did the police obtain a warrant of any kind to 
conduct this operation either from a federal magistrate or a state official. 

: | 
THE CONSPIRACYY | 
Whether Donohue was aware of the existence of the Conepiracy when 

he allegedly joined it, and whether in fact he joined the neers is 
predicated entirely upon Barnes’ testimony of a telephone call See by 


Donohue to Wallace from the detective room of No. 9 Precinct on July 28, 


| 
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1964. Time and time again the prosecutor came back to this issue, and each 
time Barnes stated that Donohue had to know because of this alleged telephone 
call, the existence of which was denied by five (5) persons. (Tr. Vol. 3, 
last ten (10) pages of Mr. Barnes examination in chief). 


At the close of the Government's case-in-chief, Donohue moved for 


judgment of acquittal which was denied by the Court (Tr. Vol. 15, pg. 2229-33). 


At the close of all evidence the motion was renewed and again denied. 
Subsequent to verdict is was again renewed and again denied({See Record). 

On May 5, 1967 the Court imposed a sentence of 16 months to 48 months 
incarceration on appellant Donohue. The Court stated that the degree of 
complicity in the conspiracy was not a factor to be considered in imposing 
the sentence. Appellant suggests that the alleged degree of complicity is 
one of the critical factors in imposing sentence in this cause and avers that 
the Trial Court abused its discretion in imposing sentence. From this 


judgment, Donohue appealed. 


STATUTES INVOLVED 


The statutes involved in this cause are set forth in the appendix 


attached hereto and made a part hereof. 


my ee EET CORI OY I SOOT LE CLT OT LI A CETTE hr Ra 
Wises . wat oF 5 


STATEMENT OF POINTS 
1. When the Government grants immunity to a key 
it must also grant immunity, in a limited form, to a defense 
witness, whose testimony is important and material to the defense, 
under pain of having the testimony of the key Government witness 


struck. 
| 


2. A key Government witness, who testifies that police: 
officers aided and abetted him from being convicted in two! cases, 
may be cross-examined as to whether he suborned perjury in| those 
cases, where the witness admits that he committed the crimes, and 
where in each of the cases, a defense was the subject of testimony 


| 
in the nature of an alibi, although the cross-examiner will be bound 


by the answers of the witness. 
, 3. Under the peculiar circumstances of the trial of this 

cause, appellant was entitled to have his motion for mis-trial 
granted following a series of incidents, unrelated to pelenes 
but which prejudiced him in the eyes of the jury. 
4. No reasonable man could conclude that appellant knew 


| 
of the existence of a conspiracy and jaoined the same on or about 


July 28, 1964. 


5. The Trial Court erred in failing to give appellant 
| 


a missing witness instruction with respect to Mr. Burke who was © 
| 
peculiarly within the Government's power to produce. | 


-47- 


ca 


6. The Trial Court erred in permitting the Government to 
make use of electroincally eavesdropped and recorded conversations 
of appellant and Mr. James T. Skeens where the conversations were 
private, occurring in a constitutionally protected area and no 
search warrant had been obtained by the Government. The conversations 
were improperly seized by the Government contrary to the Fourth 
Amendment to the Constitution. 

7. The same conversations were obtained by the Government 
in violation of appellant's rights under the Sixth Amendment to the 
Constitution of the United States. 

8. The same conversations should have been ruled 


inadmissible and the Government prevented from using the same 


where they were obtained in violation of the laws of the State of 


Maryland. 

9. The same conversations should not have been utilized by 
the Government where at pre-trial they had stipulated that the 
same would not be used except upon reasonable notice, and where 
the Government indicated their intention to use the same only after 
appellant had completed his direct examination. 

10. James T. Skeens did not validly and legally consent 
to being rigged with electronic eavesdropping equipment whereby he 
transmitted electronically conversations which he had with the 
appellant. 

1l. The Trial Court erred in refusing to direct the 


Government to reveal the name of the informant before trial. 
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12. The Government negligently failed to turn over 


substntial to appellant in his defense. 


to the defense, prior to trial, evidence which was material and 
. | 
| 
| 
| 
| 


SUMMARY _OF ARGUMENT 

The concept of fundamental fairness dictates that 
the Government cannot refuse, without penalty, to give S 
important defense witness immunity, where they have already given 
their key witness immunity. Where the Government does refuse, 
the remedy is to strike the testimony of the Government witness 
who has received immunity. | 

While the Court has great discretion as to the extent 


to which a subject may be cross-examined, the right to cross-examine 
| 


on a particular topic may not be withheld. -Where a key Government 


witness admits to the commission of two crimes for which he 
was previously tried, and in each of which he put on an alibi 
defense, without taking the witness stand himself, and where these 
two crimes related to the alleged conspiracy between the witness 
and police officers to see that he was not convicted of said crimes, 
the defense was entitled to cross-examine the witness on the issue 
of whether he suborned perjury in the two cases which he admitted 
having committed the crimes. | 


Where a Government witness recanted her prior testimony 


| 

. | 

and indentified appellant, indicating that she had not previously 
| 

made the identification through fear, and where the witness 

gave no testimony harmful to appellant, the Court should have 


emma & MiS-trial when certain additional factors wee aonsidexned- 
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In response to a co-defendant's question, a witness stated that 
appellant had threatened to kill him. It developed that the 
statement was pure hearsay and that it related to a case not 
involving this appellant. Immediately thereafter a juror 

reported an incident to the Court which proved groundless. Soon 
after that, a front page new story reported that the prosecutor's 
life was threatened. The story was false. Jurors had heard of 

the story or at least had clipped out headlines to save for reading 
after the trial, thus necessitating that they had read the headline. 
The Trial Court erred in refusing to grant appellant's motion for 
mis-trial. 

A consideration of all the evidence adduced at the trial, 
would leave a reasonable man with no other conclusion but that 
the Government had failed to prove that appellant was aware of the 
conspiracy and that he joined the same on or about July 28, 1964. 

The search and seizure of a private conversation between 
a defendant, in a de facto status, and a government informer, 
requires that the Government obtain a search warrant to seize said 
conversation by electronic eavesdropping devices. 

Where the Government advised appellant to obtain an attorney, 
and subsequently advised him, and his attorney, that if appellant 
did not confess he would be indicted, appellant's Sixth Amendment 
rights under the Constitution were abridged where the Government 


eavesdropped on a'set up conversation between their informer and 


appellant without the latter's knowledge and without the assistance 


of counsel. 
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In the exercise of its supervisory powers, this Court 
should not permit the Government to make use of evidence secured 
by electronic eavesdropping contrary to the laws of the State of 
Maryland, where the Government performed its eavesdropping. 

Nor should the Government be permitted, unless a mis-tridl be 
granted, to use said recorded conversations where at pre-trial they 
entered a stipulation that they would not use the same except upon 
reasonable notice. That the Government determined to use the same 
only after the appellant had completed his testimony on direct 
examination, then being unable to refuse to take the witness stand. 


The Government did not have the legal consent of the 


informer to listen in on the aforesaid electronically recorded 


conversations where the informer was a defendant, in jail, awaiting 


trial, and was approached by the Government without informing the 


defendant-informer's counsel. 

The Trial Court should have compelled the Government to re- 
veal the name of its informant immediately prior to trial. The 
Government's negligent: failure to reveal to the appellant or his 


counsel certain information material and substantial to the 


defendant was error. 
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THE TRIAL COURT ERRED IN REFUSING TO 
STRIKE THE TESTIMONY OF ROBERT EARL 
BARNES, A GOVERNMENT WITNESS WHO HAD 
RECEIVED IMMUNITY, WHEN THE GOVERNMENT 
REFUSED TO GRANT A LIMITED FORM OF 
IMMUNITY TO A DEFENSE WITNESS, WHO WAS 
THE ONLY PERSON ABLE TO REFUTE A SUB- 
STANTIAL ALLEGATION OF ROBERT E. BARNES 


With respect to Point I , Appellant desires the Court 
to read the following pages of the reporter's transcript: 
as reflected in the Statement of the Case. 


Predicated upon a history that a lawyer's word is 
his bond, immumity grants in the District of Columbia have 
not been confined to statutory immmity, but include immunity 
granted upon the word of the United States Attorney. This 
type of immmity may not readily be granted, but it can be 
given without resort to a statute. 

In the instant cause, Robert Earl Barnes received 
immunity from the United States Attorney. As a result he 
made a belated charge that a. robbery on September 7, 1964 at 
the home of Stanely Sonneborn was a fake, planned robbery, 
aided and abetted by two defendants, with the planning and 


cooperation of Stanely Sonneborn. His Grand Jury testimony 


threw grave doubts on the accuracy of his trial testimony on 


this point. 
Stanely Sonneborn was willing to testify for the 
defense, but wanted protection only as to past gambling 


activities and any Internal Revenue prior violation. He was 
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willing to subject himself to perjury; to present gambling 


charges or future ones. However, being on probation, he did 


‘ | 
not wish to jeopardize his future. 


One cannot help but state that all reasonable people 
would consider it unfair as we contemplate what we think is 
justice, for the Government to grant immumity to ite witness, 
but to withhold it from a defendant’ witness. This fact is 
brought home even to a greater degree, when the Government 
advises that James T. Skeens would testify that it was a real 
not a fake robbery. | 
| 

Impeachment testimony is material to all defendants 
in a cause. Jencks v. United States, 353 U.S. 657 , 5 L.ed 2d_1103, 
| 


77 §.Ct. 1007 (1957). | 
Footnote 1 of the opinion in Earl v. United States, 
U.S. App. D.C. ,361 F.2d 531 (1966) recognizes 
the distinction between the Earl case and the instant case. 


Nor is the argument limited to a question of due process. At 


stake is the duty of a prosecutor to make favorable evidence 
available to the defense. Brady v. Maryland, 373 U.S. 82, 10L.ed 2d 
2d 215 5 93 S-Ct.1194 (1963); Statement of Judge Leventhal, 
concurred in by three Judges, on petition for rehearing en 

banc in Earl v. United States, supra, dated August 16, 1966. 

364 F. 2d 666. 


A further ground for requiring the Government to 


| 
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either grant United States Attorney immunity to a defense 


witness or have the testimony of its own immunized witness 
struck would be the superxisory role in the administration 
of criminal justice which this Court has over the United 
States District Court for the District of Columbia. Right 
of the Criminal Defendant to the Compelled Testimony of 
Witnesses, 67 Col. L. R. 953 (1967). Fundamental fairness 
dictates in the circumstances of the instant case, that the 
tneed to know’ of the defense outweights any interest which 
the Government has for refusing to grant such limited 


immunity. 
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II 
THE, TRIAL COURT ERRED IN REFUSING TO PERMIT) 


CROSS-EXAMINATION AS TO BARNES HAVING SUBORNED 
PERJURY 


With respect to PointII, Appellant desires) the 


Court to read the following pages of the repor- 


ter's transcript: as set forth in the Statement|of the 


Case. | 


| 


In the Schrider case, Criminal No. 532 ~6, United 
States v. Robert E. Barnes, the defendant was acquitted of 
two counts of an indictment. Although not taking the stand, 
he put on evidence to establish a defense. At the trial of 
this cause Mr. Barnes admitted on direct examination that 
he was guilty of the Schrider offense. | 

In the Nesbitt case, United States v. Robert E. 
Barnes, Criminal No.869 -64, reversed, Barnes v. United States, 
124 U.S. App. D.C.318 , 365 F.2d 509 (1966), Robert, Earl Barnes 
was convicted by a jury. The reporter's transcript in that 
trial reveals that, although he did not personally testify, he 
sought to establish an alibi that he was at a beauty salon having 


his hair 'lightened' at the time of the commission of the crime. 


In the trial of this cause, Barnes admitted that he committed 
| 


the Nesbitt offense. 


In both the Nesbitt and Schrider cases, he subequently 


entered a plea of guilty. | 
A witness in a criminal case may be cross-examined 
on a collateral matter, which has a tendency to show his lack 


| 


of hom esty or truthfulness. Of course, the cross-examiner is 
| 


bound by the answers and extrinsic evidence cannot be introduced 
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to contradict. Pullman Co. v. Hall, 4th Cir., 55 F. 2d 139, at 
141 (1932), Kitchen v. United States, 95 U.S.App. D.C. 277, 
221 F.2d 832 (1955), cert. den. 357 U.S. 928. 

The entire issue in the instant cause was the credibility 
of Robert Earl Barnes. Even the Trial Court believed that he 
had been impeached to a farethewell. The cases, in which he 
allegedly suborned perjury were cases involved in the instant 
trial, as Barnes had alleged that the police were protecting him 
in these cases. Clearly, this area of cross-examination bore 
directly upon the veracity of the witness in respect to the 
issues involved! in the trial.3 Wigmore, Evidence §977-985 
(3rd ed. 1940). 

Although the trial judge has great discretion with 
respect to the scope of cross-examination, it is the extent 
of cross-examination with respect to an appropriate subject of 
inquiry that is within the sound discretion of the trial court. 
To refuse the right to examine at all with respect to a partic- 
ular subject is reversible error. Alford v. United States, 282 
U.S. 687, 51 S-Ct. 218 75 L. ed. 624 (1932); Tla-Koo-Yel-Lee v. 
United States, 167 U.S.. 274, 17 S. Ct. 855, 42 L. ed. 166 (1897). 
"It is often stated...that the control of cross-examination is 
within the discretion of the trial judge, but it is only after 


a party has had an opportunity substantially to exercise the right 


of cross-examination that discretion becomes operative." J.E. 


Hanger, Inc. v. United States, g) U.S. App- D.C. 408 , 160 F.2d 8, 
at 10 (1947). 


The allowance of cross-examination on this point 
is especially important where the witness is himselé an 
admitted violator of the law. Montgomery v. United States, 
Sth Cir., 203 F. 2d 887, 891 (1953). In Barnard vt Wabash R. 
Co., 8th Cir., 208 F. 2d 489 (1953) the Court approved the 
cross-examinatinn of a witness for purposes of impeaching 
prior specific acts of unlawful conduct not resulting ina 
conviction. | 

Had the Trial Court permitted the development of 
this line of questioning, it could have been sufficient 

| 


to destroy compeltely the allegations of Bames with 


respect to appellant, Donohue. 


III 


| 
| 
| 
| 


| 
THE TRIAL COURT ERRED IN FAILING TO 
GRANT MIS-TRIALS. THE COMBINATION OF 
SITUATIONS OCCURING THROUGHOUT THE 
TRIAL EFFECTIVELY DEPRIVED APPELLANT 


OF A FAIR TRIAL | 
| 


With respect to Point III, Appellant desires the 
Court to read the following pages of the reporter's 


transcript: as set forth in the Statement of |the Case. 


Whether a defendant receives a fair trial must 
depend on the special facts in each case. Marshall v. United 
States, 360 U.S. 310, 79 S.Ct. 1171, 3 L. ed. 2d 1250 (1959). 
Qur system of law is designed to prevent not poly feceoa bias 


during a trial but even the probability of unfairness. Estes 
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v.- State of Texas, 381 U.S.532, 14 L.ed 2d 543 at 550, 
85 S.Ct. 1628, reh. den. 382 U.S. 875 (1965). 

Mrs. Eliza Archie, whom the Government in its 
opening statement had said would testify to Donohue having 
attempted to influece her in the Kay Jewelry case, took the 
witness stand, testified, but refused to identify any of the 
defendants. The Government persuaded her to return the next 
day to testify that she had been afraid. In the next breath 
she identifies Donohue and Bowie, but her testimony completely 
exonerated Donohue. The jury is left with the impression 
that perhaps Donohue makes people fear him. 

Follow that almost immediately with testimony 
adduced by a co-defendant that Donohue threatened to kill him. 
It was too late to find out that the witness’ testimony was 
predicated upon pure hearsay. Moreover, Larry Proffitt was 
afraid of being kill because of the McLem diamond case, of 
which Donohue hatxamkhingxtm was completely innocent. Again 
the jury is left with a new and stronger impression of a man 
who is willing to kill. 

The culmination, following juror No. 3's report 
of strange men waiting outside her house, which also proved 
foundless, was the jury's exposure to a headline newspaper 
article (See Record) stating that the Prosecutor's Life had 
been treatened. This unresponsible journalism was entirely 


false. The author was the father of Deputy Marshal Joseph 


Crown (a member of the bar of the District of Columbia) 
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who had charge of Robert Earl Barnes during and before 
the trial. A responsible press is the handmaiden of effective 
judicial administration, but an irresponsible press is its 

greatest enemy. Sheppard v. Maxwell, 384 U.S. 333, 16L.ed.2d 


600 , 86 S.Ct. 1507 (1966). Once or twice might be! termed 


| 
coincidental, but after three times the defendant has to 


| 
be prejudiced. Bear in mind also that the Prosecutor having 
| 


a guard with him at all times in the courtroom was not 


conducive to fairness, when coupled with the aforesaid events. 


| 


Had Donohue been involved in trying to persuade 


Mrs. Archie to testify differently in the Kay Jewelry case, 
| 

and had he been involved in the McLean Diamond case where 
| 


Larry Proffitt might have feared him, or had Donohue 's 

counsel ‘opened the door,' then there might be a small basis 

for arguing lack of prejudice to the appellant. But this does 
not exist. The Court clearly erred in failing to grant a mistrial 


particularly after the Proffitt episode and after the newspaper 


article. 


NO_ REASONABLE MAN COULD BELIEVE THAT DONOHUE KNEW OF THE 
CONSPIRACY, AND_IN FACT ELECTED TO JOI CONSPIRACY, 
BEYOND EASO DOU 


With respect to Point IV, Appellant desires the 
Court to read the following pages of the repor- 


ter's' transcript: as set forth in the Statement of the 
Case. 


The Government has alleged the existence of a 


conspiracy from early 1964 until April, 1965. Concededly, 


Donohue did not participate in the formation of the 
alleged conspiracy. He is alleged to have joined it 
on July 28, 1964. 
The Government is required to prove that Donohue 
knew at the time of the existence of the conspiracy, that is, - 
the illegal nature of the enterprise. Jones v- United States, 
10thCir., 251 F. 2d 288, cert. den. 356 U.S. 919 (1958) 
Then the Government must prove that he agreed to become a 
party to the conspiracy and did some act in furtherance 
threof. Jones v. United States, supra. Leyvas v. United States,9¢ 
264 F. 2d 272 (1959); United States v. New York A & P Co., 7thCir., 
173 F. 2d 79 (1949). 
On the other hand we must be careful to note that 
mere knowledge of the unlawful conspiracy or mere association 
with conspirators does not make one a member of a conspiracy. 
Moss v- United States,6 Cir., 132 F. 2d 875 (1943); United 


States v. Guiliano, 3rd Cir., 263 F. 2d 582 (1959); 


United States v. Stomberg, 2nd Cir., 268 F.2d 256 (1959). 
The Government's claim that Donohue joined the 


| 
conspiracy on the date as aforesaid must rest on Barnes 


' 
testimony that while in the detective room of No. 9 Precinct, 
Donohue telephoned appellant Wallace. No reasonable man 

could believe the existence of such a telephone call, where 
Barnes could overhear the same, in the light of the substantial 
testimony of four (4) other persons who were also PE CEORES 

Even if Donohue merely told Wallace he had Banres lacked up, 
that in itself is insufficient to establish (a) that Donohue 
knew of the conspiracy, and (2) had elected to become a party. 
Barnes statement that Donohue said he would take care of the 


DeVakos matter, if believed, could lead only to the inference 


that he and Barnes had made a separate agreement. 

In any event the allegation of Barnes with respect 
to the telephone called must, of necessity, be Boneidered in 
the light of what happened subsequently, and Donohue 's 
involvement therein, in the DeVakos matter. Since not only 


eye-witness, but documentary evidence, detailed in the Statement 


of the Case, supra, absolves Donohue of any notion of wrongdoing, 
| 

no reasonable man could believe this bare allegation. 
| 


The Government was required to establish one (1) 


; 
conspiracy by competent evidence, but with respect to appellant 


Donohue they failed to do so. 


THE TRIAL COURT ERRED IN FAILING TO 
| GRANT APPELLANT A MISSING WITNESS 
INSTRUCTION WITH RESPECT TO JOHN BURKE 


With respect to Pointy , Appellant desires the Court 
to read the following pages of the reporter's transcript: 


as set forth in Statement of Case and Record. 


In view of the fact that John Burke had been 
subpoenaed by the Government; had not been turned over to 
the defense; could not be found by the defendant; where 
the Government refused to divulge his address and telephone 
number; and where only he could have established whether in 
fact there was a housebreaking at 1709 D Street, N.E. and how 
much money, if any was taken. If the amount taken was small, 
assuming it occurred, then the alleged payoff to Donohue 
of $250.00 would give the lie to the allegation of Mr. Barnes. 
The witness was 'peculiarly within' the Government's 


power to produce, and his testimony would elucidate the 


transaction. Wynn v. United States, U.S. App. D.C. 
F.2d (1967). 


| 
| 
| 
| 
| 
| 
| 


THE TRIAL COURT ERRED IN PERMITTING THE GOVERNMENT 
OVER OBJECTION, TO MAKE USE OF CONVERSATIONS BETWEEN 
APPELLANTS AND JAMES T. SKEENS, WHICH CONVERSATIONS 
HAD BEEN OVERHEARD AND RECORDED BY GOVERNMENT AGENTS 
THROUGH THE USE OF ELECTRONIC EAVESDROPPING EQUIP- 
MENT 
Please Read Tr. Vols. 23, 24, 25 and 26. 
THE FOURTH AMENDMENT | 
| 
Shortly prior to the return of the instant indictment, 


the Goverment 'prevailed' upon James T. Skeens to become an 
informant, by being rigged with electronic radio transmitter 
while conversing with appellants. Two of the five conversations 
with Appellant Donohue were face to face conversations, both of 
which occurred in Donohue's automobile, a constitutionally 


| 
protected area. The other two.: conversations were over the 


| 
telephone and were intercepted through the use of a coil 
| 


attached to the receiving portion of the telephone in the 
| 


possession of Skeens. At no time was a regularly used jextension 
| 


| 
telephone employed as a means of overhearing the telephonic 
| 


conversations. The last conversation occurred in Skeen's home, 


| 
face to face, after his wife had retired for the evening. 

The circumstances of each of the three face to face 
conversations evidences that appellant Donohue intended them 
to be private, and it could reasonable be anticipated that the 
conversations would be private. It is crystal clear that the 
Government searched and seized the words of Donohue. The Fourth 
Amendment to the Constitution under the circumstances of this 


| 
case protected Donohue. Katz v. United States, U.S. 


(decided Dec. 18, 1967): Like Katz; Donohue was entitled: to’ 


| 
vel? 
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assume that his conversations with Skeens, including even the one 


in Skeens' house, would not be broadcast to the world. On this he 


was entitled to rely. These Fourth Amendment rights are not to 
be tested according to determinations of trespass of constitutionally 
protected areas. Katz v. United States, supra. 

A reasonable search and seizure under these circumstances 
required the impartial scrutiny of a judicial magistrate. Osborn 
v. United States, 385 U.S. 323 (1966), Berger v- State of New York, 
388 U.S. 41 (1967)- No such authorization was obtained in this 
cause. Searches conducted without warrants are unreasonable, 
notwithstanding the existence of probable cause, except under 
special situations not here applicable. Katz v- United States, 
supra. 

The obtaining of a search warrant is central to the 
Fourth Amendment. Since these searches occurred in the State of 
Maryland, and a state statute existed, which permitted such 
searches upon first consideration by a judicial magistrate, the 
Government cannot be excused for their failure to obtain either 


a federal or state search warrant in the instant case. 


THE SIXTH AMENDMENT 
The Court erred in permitting the Government to use 
an electronically bugged conversation between appellant a 
James T. Skeens, overheard on a radio transmitter by police officers, 
during the cross-examination of appellant, as such conversation was 

| 

obtained in violation of his right to have effective assistance 
of counsel for his defense, guaranteed by the Sixth Amendment to 


the Constitution of the United States. 


Bearing in mind that: Robert L. Barnes had testified 
| 
extensively before the Grand Jury in November, 1965; that appellant 
had been examined by his superiors and interrogated concerning 
| 


| 
alleged criminal activity at about the same time; that this 


| 
interrogation had clearly injected the name of James T. Skeens 


as being prominently involved in the alleged criminal activity; 


that in early December, 1965, the prosecutor handling the case 
before the Grand Jury informed appellant that he would like to 


speak to him about it, but that he should bring a friend) or attorney 


with him; that immediately thereafter appellant retained) the services 


of attorneys; that in December, 1965, in a conversation between 


the prosecutor, appellant and the latter's attorney, the prosecutor 


advised the appellant that if he did not confess he would be 
| 


indicted; that the prosecutor knew he was represented by) counsel; 


| 
that in February, 1966 the prosecutor solicited the services of 


James T. Skeens who was then and there represented by counsel, 
| 


without the latter's knowledge to carry on a conversation with 


appellant while wearing a radio transmitter for the purpose of 
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having the conversation overheard by police officers and recorded; 
that within two months the instant indictment was returned. 
It is now well established that the right to counsel 

embodied in the Sixth Amendment to the Constitution applies at 
all ‘critical' stages of the proceedings. United States v- Wade, 

U.S._ «18 ~Leed 2d 1149, 87 S.Ct. » 35 L. W. 4597 
(1967). The most critical period in any criminal proceeding is 
not at trial, but before trial. Powell v. Alabama, 287 U.S. 45, 
77 L.ed.158 (1932). Without the guiding hand of counsel, although 
he be innocent, an accused faces the danger of conviction, because 
he does not know how to establish his innocence. Powell v- 
Alabama, supra. An accused detective equally requires the 
guiding hand of counsel when confronting a James T. Skeens 
involvement in the ‘alleged criminal activity is known. 

Hamilton v. Alabama, 368 U.S. 52, 7 L.ed.2d 114, 82 

§.Ct.157 (1961) and White v. Maryland, 373 U.S.59, 10 L.ed.2d193, 
83 $.Ct.1050 (1963) have made it clear that arraignment is a ‘critical’ 
stage in a criminal proceeding, and no consideration will be given 
to any argument that prejudice did not in fact result from the 
failure of the petitioners to have counsel at such a stage in the 
proceeding. 


In Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199, 


12 L-ed.2d 246 (1964) we find a situation almost identical with the 


instant case. There, the Government obtained the services of a co- 


defendant; equipped him with a radio transmitter, and listened in 

to a conversation between the informer and the petitioner. This 
occurred after both men had been released on bond, comloins 

their indictment. Massiah was unaware of Colson's duplicity. 
Petitioner's counsel was not present. The Court noted that the 

Sixth Amendment applied equally to indirect and surreptitious 
interrogations as well as to those occurring in the jailhouse. 

They noted that Massiah was more seriously imposed upon because he did 
not even know that he was under interrogation by a Coneeimene agent. 


| 
The Government's argument in the Trial Court in this 


cause was that even though they were aware that Donohue had 


counsel, they had a right to a secret interrogation by their 


agent as long as it occurred before the indictment. | 
| 


Incriminating statements were held inadmissible in 
Escobedo v. Illinois, 378 U.S. 478, 84 S.Ct. 1758, 12 L.ed.2d 977 
(1964)where made after arrest but prior to indictment. 
Court specifically held that this fact made no differenc 
The investigation had ceased to be a general one of an unsorted 
crime; petitioner had become the accused; the purpose was to get 
him to confess his guilt, despite his constitutional right not to 
be so required. As the Court pointed out, this was the stage 
when legal advice was most critical. What happened at this 
interrogation would effect the entire trial. That petitioner's 


rights under the Sixth Amendment and other amendments depended 
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upon whether a formal indictment had been returned would exalt form over 
substance. Quoting from the New York Court of Appeals, the Court 
approved language that no meaningful distinction can be drawn 
between interrogations of accused persons before and after formal 
indictment. The Court further noted that the English Judge Rules, 
1964 Cviminal Law Review, pg- 166-170, did not permit interrogation 
at any time after the accused is informed that he may be prosecuted. 
The fact that confessions are obtained by police officers prior 
to indictment points up the critical stage at that point of time. 
A point of time when legal advice is a necessity. 

The Court's opinion in Escobedo, supra, was reaffirmed 
in Miranda v. State of Arizona, 384 U.S. 436, 86 S.Ct. 1602, 
16 L.ed.2d 694 (1966). 

In United States v. Wade, supra, the Court discusses 
Massiah, supra, but places no emphasis on the fact. that the 
overheard conversation occurred after the indictment. 

Clearly in the instant case, the Government conducted 
its Skeen operation only after Donohue had become a de facto 
defendant. The Government was clearly aware that he had counsel; 
in fact they had suggested his retention of counsel. It is strange 
that the Government of the United States becomes the instrumentality 
for evading and avoiding the effective assitance of that counsel 


contrary to the clear import of the decisions of the Supreme Court. 
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This Court has reached the 'firm conclusion' that 
interviews with 'accused' persons represented by counsel should 
not be conducted by the Government or its agents without ‘counsel 
being present. It is well to note, that the Court took sts 


to cite Canon 9, A.B.A. Canons of Professional Ethics. Nathies Vv. 


United States, U.S. App-D.C. , Bia F. 2d 312 (1967). 
| 


VIOLATION OF STATE LAW | 


It must be conceded by the Government that Md.| Ann. Code, 


Art. 27, §125A4 (1957) (see appendix for statute) was violated 


by the Government when they conducted bugging operations 


in the 

State of Maryland involving this appellant. 
For many years, Olmstead v. United States, 277, U.S. 438, 

72 L.ed. 944 (1932) holding that a wiretap not involving a 

trespass did not bring the cause within the prohibitions of the 

Fourth Amendment to the Constitution, was the sole Boorse of a 

rule of law that evidence obtained in violation of a state statute 

was admissible in a federal court. Today, Olmstead has been overruled. 

Katz v. United States, supra. Will its companion rule soncinue 

in effect? It clearly falls within the supervisory powers of 

this Court to decree that evidence obtained in violation of a 

state criminal statute is inadmissible in a federal mt. Respect 


for the law must be enforced - be it the individual or the Government. 


Had the Government proceeded in accordance with the law, 
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a judicial magistrate would have been required to consider 
the problem and pass upon it before any electronic. eavesdropping 
took place. It makes little sense for the Court in one breath 
to state that evidence obtained in violation of a federal statute, 
such as Rule 5 of the Federal Rules of Criminal Procedure, is 
inadmissible in a federal court, but on the other hand, evidence 
obtained by the Government in violation of a state criminal statute 


is admissible in a federal court. 


THE PRE-TRIAL AGREEMENT 

Pursuant to the new Federal Rules of Criminal Procedure, 
appellant Donohue initially moved to have a pre-trial conducted 
(See Record). The motion was taken under advisement and subsequently, 
about three weeks ‘prior to trial, a pre-trial conference was 
held. Unfortunately, it was not stenographically recorded. 
However, all concerned agree that the Government stated that it 
would not use the'tape recorded conversations of defendants in its 


possession during the trial, except upon reasonable notice. 


Bear in mind, that this was not a freely given offer on the part 


of the Government but a further step strategically taken in order 
to eliminate the requirement of revealing the identity of the 
informer. 

Only after the defendant Wallace had completed his case, 
and the defendant Donohue had completed his direct examination 
did the Government renege on its pre-trial stipulation. 


The reasons advanced by the Government are largely 
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| 
~.-+ 
| 
| 
| 
| 


immaterial, because of their prior conduct with the informant Mr. 


Skeens. More important is the fact that appellant Donohue had 
| 


a right to rely on the agreements stipulated at pre-trial; he 
had a right to take the witness stand in his own defense as well 
| 


as a right not to become a witness. This eritical right should 


not depand on the whim of the Government to violate its pre-trial 
agreements. 

This is not to suggest that a defendant is given a right 
to lie, but the fact is that with five (5) tape recorded bugged 


conversations involving Skeens and Donohue, at no time did Donohue 


ever indicate in the slightest degree that he was guilty of the 


crime of receiving a bribe. Further the conversations were 


| 
recorded at a time when the investigations were almost, if not in 


fact completed; when Donohue through interrogations by his superiors 
| 
in the Department knew the charges and certain of the alleged facts 
which were said to have formed the basis for this criminal activity. 
Thus it is impossible to tell whether the conversations reflected 
| 
knowledge acquired in 1964 or knowledge acquired in 1965-1966. 
Since critical rights of the appellant were involved, 
the Government's election to use the tape recorded conversations 
without reasonable notice should have been permitted only upon 
the allowance of a mis-trial if appellant desired the ot This 


the Trial Court refused. 


CONSENT 

All considerations of Berger v. State of New York, 
supra, and Katz v- United States, supra, aside, the Government's 
use of the tape recorded conversations between Donohue and Skeens 
were admissible, and useable, only if Skeens consented. 

It has been suggested that this Court has failed to 
fully consider the question of consent in such circumstances as 
is here presented.’ United States v- Zarkin (U.S.D.C. D.C.) 
250 F.Supp- 728 (1966). 

If the Government approaches a defendant in jail, 
under indictment, represented by counsel, seeking his assistance 
as an informer, and without advising the defendant's counsel, either 
then or at the more critical stages of the defendant-informant’s 
entry of pleas of guilty and sentencing, is the defendant-informant's 
consent to be rigged for bugging a valid consent? This is the 
issue. Is a consent obtained in violation of Canon 9, A.B.A. 
Canons of Professional Ethics a valid consent? Is a consent 
obtained in such a fashion any different then one obtained through 
threats? United States v. Laughlin (USDC D.C.) 222 F. Supp- 264 
(1963)- What destroys the consent is the coercion and duress, 


express or implied that must exist. Cf. Weiss v- United States, 


308 U.S. 321, 84 L-ed. 298 (1939); Judd v- United States, 89 U.S. App. 


D.C.64, 190 F.2d 649 (1951); Gatlin v. United States, 117 U.S. App- 


D.C. 123, 326 F.2d 666 (1963); Mathies v. United States, supra- 
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In no sense of the true meaning of the word, did 
| 
Skeens 'consent' to be rigged for electronic eavesdropping. 


| 
| 


VII | 


THE TRIAL COURT ERRED IN REFUSING TO COMPEL 


THE GOVERNMENT TO REVEAL THE NAME OF THE — 


THE GOVERNMEN 1 10 tN = 
INFORMANT 


| 

This point must be considered together with the point 
involving the pre-trial agreement of the Government not £6 use 
the tape recorded conversations between the defendants ea its 
informant except upon reasonable notice. | 

Insofar as Donohue was concerned, and as alleged in 
the motion for new trial (see Record), Skeens was a participant 
in the Burke Robbery at 1709 D Street, N.E. in November, 1964. 
It was only after Skeens was revealed as the informant, that 
counsel for Donohue ascertained that Skeens would testify that 
Donohue had nothing to do with the Burke roberry-housebreaking. 

When Donohue went to trial on January 5, 1967, the 
Government completely failed to either advise his counsel of the 


| 
fact or to divulge the name of the informant. 


| 
Despite the Government's pre-trial stipulation, Donohue 


was entitled to have the informant identified in case the Government 
| 


elected to use the tape recorded conversations. Roviaro |v. United 


| 

States, 353 U.S. 53. CE. Westinghouse Electric Corp. v. |City of 
| 

Burlington Vt. 122 U.S. App. D.C. 65 , 351 F.2d 762 (1965) [on 


the purpose and extent of the informer's privilege] | 


Although Donohue had moved for the production of the 
tape recorded conversations and ashe name of the informant, such 
information was not forthcoming. It is clear that the main reason 
the Government sought to withold informatinn as to the name of the 
informant, and thus withheld the tape recorded conversations was 
to protect the informant - not to protect the free flow of 
informations from informants in the future. The pre-trial 


motions of the appellant relating thereto should have been granted. 


See also Powell v. United States, 9th Cir., 374 F.2d 386 (1967). 


VIII 


THE GOVERNMENT NEGLIGENTLY FAILED TO 
TURN OVER TO THE DEFENSE EVIDENCE WHICH 
TENDING TO ESTABLISH APPELLANT'S INNOCENCE 


TENDING TO ESTABLISH Arr es ee 
It has heretofore been established that James T. Skeens 
was a Government agent from February 5, 1966 through the trial 
of this cause. Not only did he testify before the Grand Jury, 
but it must be safely assumed that the Government had many 
conversations with him relative to the facts of this cause. 
Yet, the Government failed to disclose to appellant, 
that Skeens would testify that appellant had nothing to do with 
the Burke housebreaking at 1709 D Street, N.E. in November, 1964. 
Barnes alleged that he did. Donohue denied it. The value of such 
testimony cannot be discounted. Important to consider is 'when' 
the Government should divulge this information. Certainly not when 
the trial is almost over. 


Although Barnes did not testify to the fact, Larry 


Proffitt testified that Donohue was in Joe's resturant in the 
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Spring of 1964; that Barnes brought in pistols for sale; that 

there were a number of people present; that Donohue made no arrests. 

One of the persons mentioned by Proffitt was Harold Baker. 
| 


Harold Baker's "Jenck's statements" reveal that) at no 


| 
time did he mention that Donohue was present on this occasion. 


Had the Government revealed this information to appellant and his 

counsel prior to trial, it could have been utilized effectively. 

But learning of this information while Mr. Harold Baker ae on 

the witness stand is no substitute. It becomes a gamble for 

an attorney to probe into the matter at that point. The proper 

time to divulge such information is prior to trial. Then proper 

investigation will not only help the defendant, but in some cases 

the Government, by having certain facts called to the attention of 

| 

their witnesses. 

The above referred to evidence should have been divulged 


| 
to appellant and his counsel prior to trial in this cause. 
| 


Levin v. Clark, U.S. App.D.C. A F.2d 5 (decided 


| 
Nov. 15, 1967). | 
| 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment of the United States District Court should be 
reversed and judgment of acquittal for appellant Donohue] be entered, 


or in the alternative that a new trial be granted. 


Walter E. Gillcrist 
Attorney for Appellant 
1317 F Street, N.W. 
Washington D.C.7,» 20004! 


APPENDIX 


AMENDMENT IV 


The right of the people to be secure in their persons, houses, 
papers, andeffects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized. 


AMENDMENT VI 


In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which dis- 
trict shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for 
obtaining Witnesses in his favor, and to have the Assistance of 
Gounsel for his defence. 


ART. 27 ANN. CODE OF MARYLAND 


SECTION 125A 
Electronic Devices 


Sec. 125A. Use to overhear or record private conversation. 

{a) Use without knowledge or consent prohibited. --It is unlawful 
for any person in' this State to use any electronic device or other device 
or equipment of any type whatsoever in such manner as to overhear 
or record any part of the conversation or words spoken to or by any 
person in private conversation without the knowledge or consent, ex- 
pressed or implied, of that other person. 


(b) Prevention of crime or apprehension of criminal--Petition 
for ex parte order authorizing use. --However, if it shall appear to a 
duly authorized public iaw enforcement officer of this State that a 
crime has been, or is being, or is about to be committed, and that the 
use of such electronic devices are required to prevent the commission of 
the said crime, or to apprehend the persons who shall have committed it, 
then the law enforcement officer or officers shall submit to the State's 
attorney of the county or of Baltimore City the evidence upon which the 
said law enforcement officer bases his contention that an ex parte 
order authorizing the use of the said electronic devices is necessary; 
and if it shall appear to the said State's attorney that there are reasonable 
grounds to believe that a crime has been committed or is being committed 


| 
or may be committed then the said State's attorney shall apply to. any 
of the judges of the circuit court of the county or of the Supreme Bench 
of Baltimore City, by means of a formal. ex parte petition for jthe 
issuance of an order authorizing the use of the said electronic devices 
or equipment, and shall make oath or affirm in the said petition that 
there is probable cause to believe that a crime may be, or is being, 
or has been committed and shall state the facts upon which said probable 
cause is based, and further, that the use of the said electronit devices 
or equipment is necessary in order to prevent the commissio 2 of, or to 
secure evidence of the commission of such crime. In such case the - 
affiant shall identify, with reasonable particularity, the device or de- 
vices to be used, the place or places where they are to be used, the 
person or persons whose conversation is to be intercepted, the crime 
or crimes which are suspected to have been, or about to be committed, 
and that the evidence thus obtained will be used solely in connection with 
an investigation or prosecution of the said crimes before any such ex 
parte order shall be issued. The applicant must state whether any prior 
application has been made in the same matter and if such prior application 
exists the applicant shall disclose the present status thereof. 


(c) Same--Issuance of order; duration; dispostion. --The| judge of the 
circuit court of the county or of the Supreme Bench of Baltimore City 


shall satisfy himself that the facts stated in the petition indicate. that 

- there is probable cause for the issuance of the said order. Such ex parte 
order shall be effective for the time specified in the order, but for not: 
more than thirty days unless extended or renewed by the judge, upon 
proper petition meeting the same requirements as the original petition. 
Any ex parte order so issued shall be retained by the applicant as 
authority for the use of the electronic device or equipment therein set 
out and the interception of the conversation sought to be intercepted. 

A true copy of such order together with any exhibits submitted with the 
petition shall be sealed and filed with the clerk of the court in which the 
ordex is‘issued, at the time of its issuance, provided, however, that 
such order shall be available to persons in interest after arrest, upon 
order of the court. (1959, ch. 7064) I : 


